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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 5901

Supplemental Standards of Ethical
Conduct for Employees of the Federal
Labor Relations Authority

AGENCY: Federal Labor Relations

Authority.

ACTION: Interim rule with request for
comments.

SUMMARY: The Federal Labor Relations
Authority (FLRA), with the concurrence
of the Office of Government Ethics
(OGE), intends to issue an interim
regulation for employees of the FLRA
that supplements the executive-branch-
wide Standards of Ethical Conduct
(Standards) issued by OGE. The
supplemental regulation: Establishes
procedures for seeking prior approval
for outside employment; prohibits
certain outside employment; and
requires employees who disqualify
themselves from participation in
particular matters for ethical reasons to
notify their supervisors and the
Designated Agency Ethics Official
(DAEOQ) of that disqualification.

DATES: This interim rule is effective
January 19, 2011. Written comments
must be received on or before February
18, 2011.

ADDRESSES: Mail or deliver comments to
the Office of the Solicitor, Federal Labor
Relations Authority, 1400 K Street, NW.,
Room 300, Washington, DC 20424.
Comments may also be e-mailed to
solmail@flra.gov.

FOR FURTHER INFORMATION CONTACT: Rosa
M. Koppel, Solicitor, at
rkoppel@flra.gov, fax: (202) 343—-1007.
SUPPLEMENTARY INFORMATION:

Background

On August 7, 1992, OGE published
the Standards of Ethical Conduct for
Employees of the Executive Branch

(Standards), which became effective on
February 3, 1993. The Standards, as
corrected and amended, are codified at
5 CFR part 2635. The Standards set
uniform ethical conduct standards
applicable to all executive branch
personnel.

Section 2635.105 of the Standards
authorizes agencies, with the
concurrence of OGE, to publish agency-
specific supplemental regulations that
are necessary to properly implement
their respective ethics programs. The
FLRA, with OGE’s concurrence, has
determined that the following interim
supplemental rule is necessary for
successful implementation of its ethics
program.

Analysis of the Regulations

Section 5901.101

Section 5901.101 explains that the
regulations in part 5901 apply to
employees of the FLRA and supplement
the OGE Standards. The section also
includes cross-references to other
issuances applicable to FLRA
employees, including the regulations
concerning executive branch financial
disclosure, financial interests, and
employee responsibilities and conduct,
as well as implementing FLRA guidance
and procedures issued in accordance
with the OGE Standards.

Section 5901.102 Prior Approval for
Outside Employment

In accordance with 5 CFR 2635.803,
the FLRA has determined it is necessary
for the purpose of administering its
ethics program to require its employees
to obtain approval before engaging in
permissible outside employment or
activities. This approval requirement
will help to ensure that potential ethical
problems are resolved before employees
begin outside employment or activities
that could involve a violation of
applicable statutes and standards of
conduct.

Section 5901.102(a) provides that an
FLRA employee, other than a special
Government employee (i.e., employees
expected to work no more than 130 days
in any consecutive 365-day period),
must obtain advance written approval
from the DAEO or the Alternate DAEO
before engaging in any outside
employment, except to the extent that
the FLRA DAEO or the Alternate DAEO
has issued an instruction or manual,
pursuant to section 5901.102(e),

General

exempting an activity or class of
activities from this requirement.
Section 5901.102(b) defines outside
employment to cover any form of non-
Federal employment or business
relationship involving the provision of
personal services. It includes writing
when done under an arrangement with
another person or entity for production
or publication of the written product. It
does not, however, include participation
in the activities of nonprofit charitable,
religious, professional, social, fraternal,
educational, recreational, public service,
or civic organizations, unless such
activities are for compensation other
than reimbursement of expenses, or the
organization’s activities are devoted
substantially to matters relating to the
employee’s official duties as defined in
5 CFR 2635.807(a)(2)(i)(B) through (E)
and the employee will serve as officer
or director of the organization, or the
activities will involve the provision of
consultative or professional services.
Consultative services means the
provision of personal services by an
employee, including the rendering of
advice or consultation, which requires
advanced knowledge in a field of
science or learning customarily acquired
by a course of specialized instruction
and study in an institution of higher
education, hospital, or similar facility.
Professional services means the
provision of personal services by an
employee, including the rendering of
advice or consultation, which involves
application of the skills of a profession
as defined in 5 CFR 2636.305(b)(1), or
involves a fiduciary relationship as
defined in 5 CFR 2636.305(b)(2).
Section 5901.102(c) sets out the
procedures for requesting prior approval
to engage in outside employment
initially, or within seven calendar days
of a significant change in the nature or
scope of the outside employment or the
employee’s official position within the
FLRA. It also sets out the standard to be
applied by the DAEO or the Alternate
DAEO in acting on requests for prior
approval of outside employment as
broadly defined by Sec. 5901.102(b).
Approval shall be granted only upon a
determination that the outside
employment is not expected to involve
conduct prohibited by statute or Federal
regulation, including 5 CFR part 2635.
Section 5901.102(d) prohibits FLRA
employees other than special
Government employees from advising or
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preparing an individual or group in any
matter relating to labor relations, or
from engaging in any other outside
employment that conflicts with official
Government duties or responsibilities.

However, consistent with Federal
policy embodied in the exceptions to
the representation bans contained in 18
U.S.C. 203 (prohibition of compensation
for representational services in a matter
in which the United States is involved)
and 205 (prohibition of representational
services, with or without compensation,
in a matter in which the United States
is involved), nothing in the section
precludes representation or advice that
is: (1) Rendered, with or without
compensation, and with the prior
approval of the official responsible for
the employee’s appointment, to
specified relatives or to an estate for
which an employee serves as a
fiduciary; or (2) provided, without
compensation, to an employee subject to
disciplinary, loyalty, or other personnel
administration proceedings.

Section 5901.102(e) provides that the
FLRA DAEO or the Alternate DAEO
may issue instructions or manual
issuances governing the submission of
requests for approval of outside
employment, which may exempt
categories of employment from the prior
approval requirement of this section
based on a determination that
employment within those categories
would generally be approved and is not
likely to involve conduct prohibited by
statute or Federal regulation, including
5 CFR part 2635. The instructions or
issuances may include examples of
outside employment that are
permissible or impermissible consistent
with this part and 5 CFR part 2635.

Section 5901.103(a) requires an FLRA
employee who disqualifies himself or
herself from participation in a particular
matter because of a financial interest to
provide written notice of
disqualification to his or her supervisor
and the DAEO notwithstanding the
guidance in 5 CFR 2635.402(c)(1) and
(2). Under that guidance,
disqualification can be accomplished
without prior written notice.

Section 5901.103(b) requires an FLRA
employee who disqualifies himself or
herself from participation in a particular
matter to ensure impartiality to provide
written notice of disqualification to his
or her supervisor and the DAEO
notwithstanding the guidance in 5 CFR
2635.502(e)(1) and (2). Under that
guidance, disqualification can be
accomplished without prior written
notice.

Section 5901.103(c) requires an FLRA
employee who disqualifies himself or
herself from participation in a particular

matter affecting prospective employers
to provide written notice of
disqualification to his or her supervisor
and the DAEO notwithstanding the
guidance in 5 CFR 2635.604(b) and (c).

Section 5901.103(d) permits an FLRA
employee to withdraw, in writing,
notice under paragraphs (a), (b), or (c) of
this section upon deciding that
disqualification from participation in a
particular matter is no longer required.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(b), the FLRA
finds good cause exists for waiving the
general notice of proposed rulemaking
and opportunity for public comment as
to this proposed rule. Notice and
comment before the effective date are
being waived because this rule concerns
matters of agency organization, practice
and procedure. However, written
comments, which must be received by
February 18, 2011 can be submitted
regarding this interim rule; any such
comments will be considered before this
rule is adopted as final.

Executive Orders 12866 and 12988

Because this rule relates to FLRA
personnel, it is exempt from the
provisions of Executive Orders Nos.
12866 and 12988.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FLRA has determined that
this regulation, as amended, will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act, 44
U.S.C. chapter 35, does not apply
because this rulemaking does not
contain information collection
requirements subject to the approval of
the Office of Management and Budget.

Congressional Review Act

The FLRA has determined that this
rule is not a rule as defined in 5 U.S.C.
804, and thus, does not require review
by Congress.

List of Subjects in 5 CFR Part 5901

Conflict of interest, Government
employees.

m Accordingly, for the reasons set forth
in the preamble, the FLRA, with the
concurrence of the OGE, is amending
title 5 of the Code of Federal
Regulations by adding a new chapter
XLIX consisting of part 5901, to read as
follows:

CHAPTER XLIX—FEDERAL LABOR
RELATIONS AUTHORITY

PART 5901—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE FEDERAL
LABOR RELATIONS AUTHORITY

Sec.

5901.101 General.

5901.102 Prior approval for outside
employment.

5901.103 Procedure for accomplishing
disqualification.

Authority: 5 U.S.C. 7105; 5 U.S.C. App.
(Ethics in Government Act of 1978); E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.803.

§5901.101 General.

(a) Applicability. In accordance with
5 CFR 2635.105, and unless provided
elsewhere in this part, these regulations
apply to all employees of the Federal
Labor Relations Authority (FLRA),
including employees of the Federal
Service Impasses Panel and the Office of
the General Counsel, and supplement
the Standards of Ethical Conduct for
Employees of the Executive Branch
(Standards) contained in 5 CFR part
2635.

(b) Cross-references. In addition to 5
CFR part 2635 and this part, FLRA
employees are required to comply with
implementing guidance and procedures
issued by the FLRA in accordance with
5 CFR 2635.105(c). FLRA employees are
also subject to the regulations
concerning executive branch financial
disclosure contained in 5 CFR part
2634, the regulations concerning
executive branch financial interests
contained in 5 CFR part 2640, and the
regulations concerning executive branch
employee responsibilities and conduct
contained in 5 CFR part 735.

(c) Agency designees. The Designated
Agency Ethics Official (DAEO) and the
Alternate Designated Agency Ethics
Official (Alternate DAEO) shall serve as
the FLRA’s designees to make
determinations, grant approvals, and
take other actions under 5 CFR part
2635 and this part.

§5901.102 Prior approval for outside
employment.

(a) General requirement. Any FLRA
employee, excluding all special
Government employees (i.e., employees
expected to work no more than 130 days
in any 365-day period), shall obtain
prior written approval from the DAEO
or the Alternate DAEO before engaging
in any outside employment, except to
the extent that the DAEO or the
Alternate DAEO has issued an
instruction or manual pursuant to
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paragraph (e) of this section.
Nonetheless, special Government
employees remain subject to other
statutory and regulatory provisions
governing their outside activities,
including 18 U.S.C. 203(c) and 205(c),
as well as applicable provisions of 5
CFR part 2635.

(b) Definition of “employment.” (1)
For the purposes of this section,
“employment” means any form of non-
Federal employment or business
relationship involving the provision of
personal services by the employee for
direct, indirect, or deferred
compensation other than reimbursement
of actual and necessary expenses. It also
includes, irrespective of compensation,
the following outside activities:

(i) Providing personal services as a
consultant or professional, including
service as an expert witness or as an
attorney;

(ii) Providing personal services to a
for-profit entity as an officer, director,
employee, agent, attorney, consultant,
contractor, general partner, trustee,
teacher, or speaker; and

(iii) Writing when done under an
arrangement with another person for
production or publication of the written
product.

(2) The definition does not include
participation in the activities of a
nonprofit charitable, religious,
professional, social, fraternal,
educational, recreational, public service
or civic organization, unless:

(i) The employee will receive
compensation other than reimbursement
of expenses;

(ii) The organization’s activities are
devoted substantially to matters relating
to the employee’s official duties as
defined in 5 CFR 2635.807(a)(2)(i)(B)
through (E) and the employee will serve
as officer or director of the organization;
or

(iii) The activities will involve the
provision of consultative or professional
services. Consultative services means
the provision of personal services by an
employee, including the rendering of
advice or consultation, which requires
advanced knowledge in a field of
science or learning customarily acquired
by a course of specialized instruction
and study in an institution of higher
education, hospital, or similar facility.
Professional services means the
provision of personal services by an
employee, including the rendering of
advice or consultation, which involves
application of the skills of a profession
as defined in 5 CFR 2636.305(b)(1) or
involves a fiduciary relationship as
defined in 5 CFR 2636.305(b)(2).

(c) Procedure for requesting approval.

(1) Requests for approval of outside
employment shall be sent to either the
DAEO or the Alternate DAEO through
the employee’s normal supervisory
channels and shall include the
following information:

(i) The name of the person, group, or
organization for which the outside
employment is proposed to be
performed;

(ii) The nature of the service to be
performed and the position’s title, if
any;

(iii) The proposed hours of work (if
regularly scheduled) and the
approximate dates of employment;

(iv) The employee’s explanation as to
whether the proposed outside
employment (including teaching,
speaking, or writing) will implicate in
any way information obtained as a
result of the employee’s official Federal
position; and

(v) The employee’s explanation that
no Federal property, resources, or
facilities not available to the general
public will be used in connection with
the outside employment.

(2) Upon a significant change in the
nature or scope of the outside
employment or in the employee’s
official position within the FLRA, the
employee must, within seven calendar
days of the change, submit a revised
request for approval.

(3) The DAEO or the Alternate DAEO
shall grant approval only on a
determination that the outside
employment is not expected to involve
conduct prohibited by statute or Federal
regulation, including part 2635 of this
title, or paragraph (d) of this section.
The DAEO or the Alternate DAEO will
advise the employee, in writing, of the
approval or denial of the request for
outside employment and will maintain
a record of the written request and
determination.

(d) Prohibited outside employment.

(1) Employees shall not engage in:

(i) Rendering legal advice regarding,
or preparing an individual or group in
any matter relating to, labor relations in
either the private or public sector,
outside the employee’s official duties.
This prohibition shall not apply to a
special Government employee unless he
or she:

(A) Has participated personally and
substantially as a Government employee
or special Government employee in the
same matter; or

(B) Has served with the FLRA 60 days
or more during the immediately
preceding period of 365 consecutive
days; or

(C) Any other outside employment
that conflicts with the employee’s

official Government duties or
responsibilities.

(2) Exceptions. Nothing in this
paragraph (d) prevents an employee
from:

(i) Acting, with or without
compensation, as an agent or attorney
for, or otherwise representing, the
employee’s parents, spouse, child, or
any other person for whom, or for any
estate for which, the employee is
serving as guardian, executor,
administrator, trustee, or other personal
fiduciary to the extent permitted by 18
U.S.C. 203(d) and 205(e), or from
providing advice or counsel to such
persons or estate; or

(ii) Acting, without compensation, as
an agent or attorney for, or otherwise
representing, any person who is the
subject of disciplinary, loyalty, or other
personnel administration proceedings in
connection with those proceedings, to
the extent permitted by 18 U.S.C. 205.

(e) DAEO’s and Alternate DAEQO’s
responsibilities. The FLRA DAEO or
Alternate DAEO may issue instructions
or manual issuances governing the
submission of requests for approval of
outside employment. The instructions
or manual issuances may exempt
categories of employment from the prior
approval requirement of this section
based on a determination that
employment within those categories of
employment would generally be
approved and is not likely to involve
conduct prohibited by statute or Federal
regulation, including 5 CFR part 2635.
The DAEO or Alternate DAEO may
include in these instructions or
issuances examples of outside
employment that are permissible or
impermissible consistent with this part
and 5 CFR part 2635.

§5901.103 Procedure for accomplishing
disqualification.

(a) Disqualifying financial interest. An
FLRA employee who is required, in
accordance with 5 CFR 2635.402(c), to
disqualify himself or herself from
participation in a particular matter to
which he or she has been assigned shall,
notwithstanding the guidance in 5 CFR
2635.402(c)(1) and (2), provide written
notice of disqualification to his or her
supervisor and the DAEO upon
determining that he or she will not
participate in the matter.

(b) Disqualification to ensure
impartiality. An FLRA employee who is
required, in accordance with 5 CFR
2635.502(e), to disqualify himself or
herself from participation in a particular
matter involving specific parties to
which he has been assigned shall,
notwithstanding the guidance in 5 CFR
2635.502(e)(1) and (2), provide written
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notice of disqualification to his or her
supervisor and the DAEO upon
determining that he will not participate
in the matter.

(c) Disqualification from matters
affecting prospective employers. An
FLRA employee who is required, in
accordance with 5 CFR 2635.604(a), to
disqualify himself or herself from
participation in a particular matter to
which he has been assigned shall,
notwithstanding the guidance in 5 CFR
2635.604(b) and (c), provide written
notice of disqualification to his or her
supervisor and the DAEO upon
determining that he will not participate
in the matter.

(d) Withdrawal of notification. An
FLRA employee may withdraw written
notice under paragraphs (a), (b), or (c) of
this section upon deciding that
disqualification from participation in
the matter is no longer required. A
withdrawal of notification shall be in
writing and provided to the employee’s
supervisor and the DAEO.

Dated: December 10, 2010.

Carol Waller Pope,
Chairman, Federal Labor Relations Authority.

Approved on this date: December 13, 2010.
Robert I. Cusick,

Director, Office of Government Ethics.
[FR Doc. 2010-31874 Filed 12-17-10; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 103, 214, and 274a

[CIS No. 2758-08; DHS Docket No. USCIS-
2008-0035]

RIN 1615-AB75

E-2 Nonimmigrant Status for Aliens in
the Commonwealth of the Northern
Mariana Islands With Long-Term
Investor Status

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Final rule.

SUMMARY: This final rule amends
Department of Homeland Security
(DHS) regulations governing E-2
nonimmigrant treaty investors to
establish procedures for classifying
long-term investors in the
Commonwealth of the Northern Mariana
Islands (CNMI) as E-2 nonimmigrants.
This final rule implements the CNMI
nonimmigrant investor visa provisions
of the Consolidated Natural Resources
Act of 2008 extending the immigration
laws of the United States to the CNML
DATES: This rule is effective January 19,
2011.

FOR FURTHER INFORMATION CONTACT:
Steven W. Viger, Office of Policy &
Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW.,, 2nd Floor, Washington,
DC 20529-2140, telephone (202) 272—
1470.

SUPPLEMENTARY INFORMATION:

I. Background

The Commonwealth of the Northern
Mariana Islands (CNMI) is a U.S.
territory located in the western Pacific
that has been subject to most U.S. laws
for many years. However, the CNMI has
administered its own immigration
system under the terms of its 1976
covenant with the United States. See A
Joint Resolution to Approve the
Covenant To Establish a Commonwealth
of the Northern Mariana Islands in
Political Union with the United States
of America (the Covenant Act), Public
Law 94-241, sec. 1, 90 Stat. 263, 48
U.S.C. 1801 note (1976). On May 8,
2008, President Bush signed into law
the Consolidated Natural Resources Act
of 2008 (CNRA). Public Law 110-229,
122 Stat. 754 (2008). Title VII of the
CNRA extends U.S. immigration laws to
the CNMI with transition provisions
unique to the CNMI. See 48 U.S.C. 1806;
48 U.S.C.A. 1806 note. The stated
purpose of the CNRA is to ensure
effective border control procedures, to
properly address national security and
homeland security concerns by
extending U.S. immigration law to the
CNMI (phasing-out the CNMI’s
nonresident contract worker program
while minimizing to the greatest extent
practicable the potential adverse
economic and fiscal effects of that
phase-out), to maximize the CNMI'’s
potential for future economic and
business growth, and to assure workers
are protected from the potential for
abuse and exploitation. See sec. 701 of
the CNRA, 48 U.S.C.A. 1806 note.

Since 1978, the CNMI has admitted a
substantial number of foreign workers
from China, the Philippines, and other
countries through an immigration
system that provides a permit program
for foreigners entering the CNMI, such
as visitors, investors, and workers. In
fact, foreign workers under this system
represent a majority of the CNMI labor
force. Such workers outnumber U.S.
citizens and other local residents in
private sector employment in the CNMIL.
Currently, the CNMI faces serious
economic challenges, including the total
collapse of the territory’s $1 billion a
year garment industry and a substantial

decline in its tourism industry.? The
result has been a decrease in the CNMI
government budget from $217,964,866
in 2005 to $132,565,000 in 2011.

Title VII of the CNRA was to become
effective approximately one year after
the date of enactment, subject to certain
transition provisions unique to the
CNMI. On March 31, 2009, DHS
announced that the Secretary of
Homeland Security, in her discretion
under the CNRA, had extended the
effective date of the transition program
from June 1, 2009 (the first day of the
first full month commencing one year
from the date of enactment of the
CNRA) to November 28, 2009. DHS
Press Release, “DHS Delays the
Transition to Full Application of U.S.
Immigration Laws in the
Commonwealth of the Northern Mariana
Islands” (Mar. 31, 2009), http://
www.dhs.gov/ynews/releases/
pr_1238533954343.shtm. The transition
period concludes on December 31, 2014.
The law also contains several CNMI-
specific provisions affecting foreign
workers and investors during the
transition period. These temporary
provisions are intended to provide for
an orderly transition from the CNMI
permit system to the Immigration and
Nationality Act (INA) and to mitigate
potential harm to the CNMI economy
before these foreign workers and
investors are required to obtain U.S.
immigrant or nonimmigrant status. See
sec. 701 of the CNRA, 48 U.S.C.A. 1806
note; 48 U.S.C. 1806(c), (d).

Among the CNMI-specific provisions
applicable during the transition period
is a provision authorizing the Secretary
of Homeland Security to classify an
alien foreign investor in the CNMI as a
CNMI-only “E-2” nonimmigrant
investor under section 101(a)(15)(E)(ii)
of the INA, 8 U.S.C. 1101(a)(15)(E)(ii).
48 U.S.C. 1806(c). This status is
provided upon application of the alien,
notwithstanding the treaty requirements
otherwise applicable. Id. Eligible
investors are those who:

e Were admitted to the CNMI in long-
term investor status under CNMI
immigration law before the transition
program effective date;

e Have continuously maintained
residence in the CNMI under long-term
investor status;

1GAO, Commonwealth of the Northern Mariana
Islands: Pending Legislation Would Apply U.S.
Immigration Law to the CNMI with a Transition
Period, GAO-08-466 (Washington, DC: Mar. 2008);
GAO, U.S. Insular Areas: Economic, Fiscal, and
Accountability Challenges, GAO-07-119
(Washington, DC: Dec. 12, 2006); and GAO,
Commonwealth of the Northern Mariana Islands:
Serious Economic, Fiscal, and Accountability
Challenges, GAO-07-746T (Washington, DC: Apr.
19, 2007).
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e Are otherwise admissible to the
United States under the INA; and

e Maintain the investment(s) that
formed the basis for the CNMI long-term
investor status. Id.

II. Proposed Rule

In accordance with the CNRA, on
September 14, 2009, DHS proposed the
requirements and procedures for foreign
investors in the CNMI to obtain
nonimmigrant status within the E-2
treaty investor classification (“E-2 CNMI
Investors”). See 74 FR 46938. DHS
provided a 30-day comment period in
the proposed rule, which ended on
October 14, 2009. The comments
received during the comment period are
discussed below.

The proposed rule preamble
described the CNMI'’s immigration
programs for investors that existed
before November 28, 2009. Id. at 46939.
The proposed rule also described the
current United States E-2 treaty investor
nonimmigrant status. Id. at 46940; see
INA sec. 101(a)(15)(E)(ii), 8 U.S.C.
1101(a)(15)(E)(ii); 8 CFR 214.2(e). DHS
proposed the procedures for foreign
investors in the CNMI to obtain
nonimmigrant status within the E-2
treaty investor classification, including
the criteria that must be met and the
evidence that must be submitted in
order to be eligible for E-2 CNMI
Investor nonimmigrant status. See 74 FR
46938, 46949 (Sept. 14, 2009).

As stated in the proposed rule, the
E-2 CNMI Investor program is intended
to provide a smooth transition for
existing CNMI investors and to mitigate
potential adverse consequences to the
CNMI economy if the current
investments could not otherwise be
maintained as a basis for immigration
status during the transition period. At
the end of the transition period, the
E—2 CNMI Investor classification will
cease to exist. E-2 CNMI Investors and
qualifying spouses and children must
qualify for and obtain a new immigrant
or nonimmigrant status under the INA
in order to remain in the CNMI or to
enter the CNMI after a departure.

II1. Final Rule

This rule provides the procedures to
obtain status as an E-2 CNMI Investor.
The final rule adopts most of the
regulations set forth in the proposed
rule. The rationale for the proposed rule
and the reasoning provided in its
preamble remain valid with respect to
these regulatory amendments, and DHS
adopts such reasoning in support of the
promulgation of this final rule. DHS has
modified some of the proposed
provisions for the final rule in response
to the public comments received on the

proposed rule. These changes are
explained in detail in the summary of
comments and DHS responses below
and are briefly summarized as follows:

1. The proposed rule provided that a
CNMI Long-Term Business Entry Permit
holder with a CNMI Long-Term
Business Certificate would be eligible
for a period of two years on the basis of
the alien’s minimum $150,000
investment. The final rule reduces the
minimum investment to $50,000. New 8
CFR 214.2(e)(23)(iii)(A)(2).

2. The final rule provides a two-year
application period after the effective
date of the final rule. See new 8 CFR
214.2(e)(23)(v). The proposed rule had
proposed that applicants be required to
apply for E-2 CNMI Investor status
within two years of the beginning of the
transition period. This change is one of
a number of updating changes to reflect
the fact that the transition program
effective date is now in the past. Other
such changes include: Changing
references to the transition program
effective date and to CNMI-issued
immigration statuses to the past tense,
as those statuses no longer are in effect
after that date; changing the reference
date to CNMI laws in effect from May
8, 2008 (CNRA date of enactment) to
November 27, 2009 (day before
transition program effective date); and
removing the definition of “transition
program effective date” from new 8 CFR
214.2(e)(23)(ii) as that definition is now
in the general definitions section of the
immigration regulations at 8 CFR
1.1(bb). See new 8 CFR 214.2(e)(23)(v).

3. The final rule adds the phrase “or
any successor body” to the provision
describing where a denial may be
appealed. The proposed rule had
proposed that denied petitions may be
appealed to the USCIS Administrative
Appeals Office. See new 8 CFR
214.2(e)(23)(ix).

4. The final rule clarifies the authority
and process by which applicants in the
CNMI can be granted E-2 CNMI Investor
status in the CNMI without having to
travel abroad to obtain a nonimmigrant
visa. See new 8 CFR 214.2(e)(23)(xvi).

5. The final rule adds the term
“continuous” to clarify the period of
absence that would break continuity of
residence under the definition of
“continuously maintained residence in
the CNML.” See new 8 CFR
214.2(e)(23)(i1)(D).

6. The final rule makes technical
changes to the fee waiver provisions, in
order to conform the rule to the
reorganized format of 8 CFR 103.7
provided in the DHS final rule, “U.S.
Citizenship and Immigration Services
Fee Schedule,” 75 FR 58962 (September

24, 2010). See new 8 CFR
103.7(c)(3)(xix).

IV. Comments Received on the
Proposed Rule

During the 30-day comment period,
DHS received 13 comments from a
variety of individuals and organizations,
including the CNMI Governor’s Office,
the Saipan Chamber of Commerce, a
former Senator of the CNMI, a Member
of Congress, and other interested
organizations and individuals.

DHS considered the comments
received and all other materials
contained in the docket in preparing
this final rule. The final rule does not
address comments that were beyond the
scope of the proposed rule, including
those seeking changes to United States
statutes, changes to regulations or
petitions outside the scope of the
proposed rule, or changes to the
procedures of other DHS components or
agencies.

All comments and other docket
material may be reviewed at the Federal
Docket Management System (FDMS) at
http://www.regulations.gov, docket
number USCIS-2008-0035.

A. Summary of Comments

Of the 13 comments USCIS received,
two comments supported the proposals
in the rule as a whole and welcomed
DHS'’s efforts to minimize, to the
greatest extent practicable, potential
adverse economic and fiscal effects of
federalization and to maximize the
CNMTI’s potential for future economic
and business growth.

Most commenters expressed concerns
over specific provisions in the proposed
rule, such as: The requirement to obtain
a visa to re-enter the CNMI; the
minimum investment of $150,000 for
Long-Term Business Investors; and the
continuous residence requirement.
Several commenters wrote that certain
investors would be ineligible for the
E—2 CNMI Investor visa, that the rule
will cause severe economic harm to the
CNMI economy, and that DHS is
incorrect in its interpretation of the
effect of an extension of the transition
period.

B. Comments

The specific comments are organized
by subject matter and addressed below.

1. Visa Requirement (Travel and
Reentry)

Two commenters disagreed with the
proposed requirement that investors
must obtain a visa to re-enter the CNML
Commenters stated that obtaining a visa
is an expensive and time-consuming
process. DHS is aware of the public’s
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concerns regarding the cost and time
involved in obtaining a U.S. visa.
However, visa fees and visa processing
times are managed by the Department of
State (DOS). After careful consideration,
DHS is maintaining the visa
requirement for investors who are
abroad and seek to be admitted to the
CNMIL. A primary purpose of the CNRA
is “to ensure that effective border
control procedures are implemented
and observed, and that national security
and homeland security issues are
properly addressed.” CNRA sec. 701(a),
48 U.S.C.A. 1806 note. The visa process
is an important aspect of effective
border control. Therefore, DHS does not
consider it appropriate as a matter of
travel security and immigration policy
to waive visa-based grounds of
inadmissibility for those E-2 CNMI
Investors who travel abroad and wish to
return to the CNMI.

However, DHS is able to address to a
significant extent the general concern
reflected in the comments about visas
and travel costs by clarifying in the final
rule the authority and process by which
applicants who are already within the
CNMI may be determined to be
admissible to the United States and
granted E-2 CNMI Investor status. For
CNMI investors, DHS is providing
beneficiaries of an E-2 CNMI petition in
the CNMI with a grant of E-2 CNMI
Investor status without requiring that
they depart the CNMI in order to obtain
a visa. In other words, an alien in the
CNMI who is eligible for E-2 status will
not have to make a trip abroad solely for
the purpose of obtaining a visa, but if
the alien is otherwise abroad, he or she
will have to obtain a visa in order to
travel to the CNMIL.

DHS notes that there is a distinct
difference between a visa and a status.
DOS issues a visa at a U.S. Embassy or
consulate office abroad. A visa, placed
in the alien’s passport, allows an alien
to travel to a port of entry and apply for
admission to the United States in a
particular status. While having a visa
does not guarantee admission to the
United States, it does indicate that a
consular officer has determined that the
alien is eligible to apply for admission
for a specific purpose.

DHS is responsible for all admissions
into the United States. If an alien
seeking admission to the United States
is admissible, DHS admits the alien and
grants his or her status in the United
States. The specified status controls the
period of stay and conditions of such
stay. In most cases, DHS grants status at
the port of entry. As previously
indicated, DHS is providing
beneficiaries of an E-2 CNMI petition in
the CNMI with a grant of E-2 CNMI

Investor status without requiring that
they depart the CNMI. The grant of such
status is within DHS’ purview. Visa
issuance is handled by DOS.

2. Visa Issuance

One commenter stated that the
Department of State should issue visas
in the CNMI and allow dependents to be
exempt from applying in person for
their E-2 CNMI Investor visas. Another
commenter wrote that the E-2 CNMI
Investor visa should allow for multiple
entries.

DHS cannot address these particular
suggestions in this rule. Visa issuance is
a function of the Department of State,
and thus beyond the scope of this DHS
rule. In any case, DHS believes that the
concerns about visa issuance and the
need for multiple-entry visas are
adequately addressed by the waiver
provision discussed below.

The Supplementary Information to
the proposed rule discussed the fact that
E—2 CNMI Investor status could be
granted directly to aliens present in the
CNMLI, unlike aliens abroad seeking that
status who first must be issued an E-2
CNMI Investor nonimmigrant visa by
the Department of State at a consular
post abroad and thereafter seek
admission in E-2 CNMI Investor status.
See 74 FR 46940; proposed 8 CFR
214.2(e)(23)(vii). The proposed
regulatory language, however, was not
explicit about how that would be done
consistent with the requirement that the
alien be admissible to the United States.
Thus, in order to give additional
assurance and direction on this point to
the affected public and to USCIS
adjudicators, the final rule clarifies that
a waiver of inadmissibility under
section 212(d)(3)(A)(ii) of the INA may
be granted to an eligible alien seeking an
initial grant of E-2 CNMI Investor status
from DHS while in the CNMI. See new
8 CFR 214.2(e)(23)(xvi). Such aliens will
necessarily lack an E-2 CNMI Investor
nonimmigrant visa issued by the
Department of State, and are thus
inadmissible under section
212(a)(7)(B)(i)(II) of the INA; they also
by definition will (unless changing to
E—-2 CNMI Investor status from another
nonimmigrant status under the INA) be
aliens present in the United States
without admission or parole, and thus
inadmissible under section 212(a)(6)(A)
of the INA. Therefore, the rule allows
for a waiver of those two grounds of
inadmissibility for aliens with
appropriate documentation.

This waiver provision is based upon
the specific language in section
212(d)(3)(A)(ii) that in the case of an
alien “in possession of appropriate
documents” who is seeking admission

as a nonimmigrant, most grounds of
inadmissibility may be discretionarily
waived. INA sec. 212(d)(3)(A)(ii), 8
U.S.C. 1182(d)(3)(A)(ii). In the unique
situation of the CNMI, considering the
express application of the nonimmigrant
investor visa provision of the CNRA to
aliens lawfully present in the CNMI in

a non-INA status and without a previous
reason to have needed to obtain a U.S.
nonimmigrant visa from the Department
of State, and mindful that the stated goal
of the CNRA is to mitigate potential
adverse consequences of transition to
the extent possible, DHS concludes that
the “appropriate documentation”
requirement for the waiver may be met
by aliens who meet the documentary
requirements for petition approval
described in new 8 CFR 214.2(e)(23)(vi).
Those requirements include, but are not
limited to, evidence of prior admission
in CNMI investor status. As a
conforming change, new 8 CFR
214.2(e)(23)(vi) has been titled
“Appropriate documents” instead of the
previous “Accompanying evidence,”
and a valid unexpired passport is
required as necessary evidence. Id.

In the case of spouses and children
present in the CNMI who are seeking a
derivative grant of E-2 Investor
nonimmigrant status based upon a
principal investor’s approved petition,
to satisfy the “appropriate documents”
requirement for a section
212(d)(3)(A)(ii) waiver of
inadmissibility under INA sections
212(a)(6)(A)({) and 212(a)(7)(B)({)(II), the
applicant must present (1) a valid
unexpired foreign passport and (2)
evidence that the spouse or child is
lawfully present in the CNMI under
section 1806(e) of title 48, U.S. Code
(the so-called “grandfather provision”
applicable until not later than
November 27, 2011 to aliens issued
“umbrella permits” or other
authorization by the CNMI government
prior to November 28, 2009). Such
evidence may include evidence of a
grant of parole by USCIS or a grant of
parole by DHS pursuant to a grant of
advance parole by USCIS under DHS
policy in furtherance of the grandfather
provision (in other words, parole
granted to aliens residing in the CNMI
as of November 28, 2009, rather than
parole granted to arriving aliens for
other reasons). See new 8 CFR
214.2(e)(23)(xvi). The intended
beneficiaries of this discretionary
waiver are spouses and children
lawfully residing in the CNMI under the
grandfather provision. The reference to
parole documents is included in the
final rule because of uncertainty about
what type of CNMI documentation may
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be in the possession of these aliens,
since they are not themselves investors
and may not have “umbrella permits” or
other CNMI-issued work authorization
documents. Furthermore, USCIS has
used parole and advance parole broadly
with respect to lawfully present aliens
in the CNMI since the transition date for
humanitarian reasons, and thus DHS
parole documents may be the best way
to identify some members of the
“grandfather” provision group.

3. Eligible Long-Term CNMI Investors

Six comments opposed or offered
suggestions on the proposed list of
CNMI investor categories that would be
eligible for the E-2 CNMI Investor visa.

(a) High Level Managers

One commenter stated that the
proposed regulation omits high level
managers from the eligible categories of
CNMI long-term investors. The
commenter also stated that these
managers may not be eligible for L visas.
If granted upon petition by an employer,
the L-1A Intracompany Transferee
Executive or Manager nonimmigrant
classification enables a U.S. employer to
transfer an eligible executive or manager
from one of its affiliated foreign offices
to one of its offices in the United States.
INA sec. 101(a)(15)(L), 8 U.S.C.
1101(a)(15)(L); 8 CFR 214.2(1). The
commenter suggested that high level
managers be eligible for E-2 CNMI
Investor status.

The final rule includes all CNMI
investors who meet the long-term
investor requirement under the CNRA.
See new 8 CFR 214.2(e)(23)(iii). If a
high-level manager is also an investor
eligible for E-2 CNMI Investor status,
the individual may obtain that status,
but the final rule does not provide E-

2 CNMI Investor status to employees
who are not the actual investors in the
approved investment. The final rule
cannot go beyond the statute, which
specifically provides that CNMI E-2
Investor status is limited to those
investors described in 48 U.S.C. 1806(c),
and therefore the comment cannot be
adopted. High level managers likely are
ineligible for long-term investor status
because they are not the actual
investors. Although high level managers
may be ineligible for the E-2 CNMI
Investor visa, they may be eligible for
either an H-1B or a transitional worker
visa. Thus no change is made in the
final rule in response to this comment.

(b) Ineligible CNMI Investors

One commenter wrote that hundreds
of investors would be left out under the
proposed regulation. The comment did
not identify which types of investors

would not be included in the proposed
regulation. Certain categories used by
the CNM]J, including the short-term
business entry permit, the long-term
business entry permit, and the 2—Year
Japanese Retiree classification, are not
eligible for E-2 CNMI Investor status
because these categories do not relate to
long-term investors, as required by the
CNRA. Based upon a review of CNMI
investor classifications, DHS has
included all long-term CNMI investors,
including retiree investors, in the list of
investors eligible for the E-2 CNMI
Investor classification. See new 8 CFR
214.2(e)(23)(iii).

(c) Grandfathering Long-Term CNMI
Investors

One commenter suggested that DHS
“grandfather” long-term permit holders
for a period of four years without adding
new enforcement criteria in order to
avoid economic disruption. While
grandfathering long-term CNMI permit
holders arguably could lessen economic
disruption, grandfathering is not an
option under the CNRA. Section 702(c)
of the CNRA provides for a CNMI
investor classification with specific
eligibility requirements, to be provided
only “upon the application of an alien.”
48 U.S.C. 1806(c)(1). In accordance with
the eligibility requirements under the
CNRA, the E-2 CNMI Investor visa is
available to all CNMI investors with
valid long-term investor permits. The
final rule has been drafted to minimize
the potential adverse economic and
fiscal effects by applying standards
similar to those used by the CNMI
government in approving long-term
investors in the CNMI. Thus DHS is not
adopting this comment.

(d) Minimum Investment for Long-Term
Business Investors

Three commenters wrote that the
$150,000 minimum investment
requirement for Long-Term Business
Investors will exclude investors who
were granted Long-Term Business
Certificates by the CNMI at a lower
investment minimum of $50,000. In
response to these comments, and in
view of the fact that the CNMI
government has previously granted
Long-Term Business Certificates with a
minimum investment of $50,000, the
final rule has been amended to include
those investors who were granted long-
term business certificates with a
minimum investment of $50,000, as
long as they continued to hold that
status on the transition program
effective date. DHS decided to reduce
the general minimum investment
requirement rather than creating a
separate eligible investor category in

order to minimize any potential
confusion in the adjudication process.
See new 8 CFR 214.2(e)(23)(iii)(A).
This modification of the proposed
rule furthers the goal of DHS to
minimize the potential adverse
economic and fiscal effects of this
rulemaking on the CNMI by including
all CNMI long-term investor
classifications. It is consistent with the
CNRA'’s references to aliens previously
admitted to the CNMI in long-term
investor status as eligible for the E-2
CNMI Investor nonimmigrant program.

4. Continuous Residence

One commenter wrote that what the
commenter described as the six-month
residence requirement will be
unnecessarily rigorous for those
investors who do not reside in the
CNMLI, proposing instead to reduce the
requirement to two months. Another
commenter wrote that the residence
requirement should apply at the start of
the transition period.

The rule does not in fact specifically
require six months of residency; rather,
the investor is required to have resided
in the CNMI since he or she was
lawfully admitted as a long-term
investor (which, given the passage of
time since the last date that such an
admission could have taken place under
the former CNMI immigration laws—
November 27, 2009—is necessarily
longer than six months), and to have
been present in the CNMI for half the
time that he or she has resided in the
CNMI A continuous absence of six
months or more may be considered to
break the continuity of residence. New
8 CFR 214.2(e)(23)(i1)(D). DHS therefore
interprets the comment to raise in
general a concern about required
residence time, and to request a
reduction in the residence time to two
months. DHS understands the concern
but is unable to agree with the
suggestion to reduce the residency
requirement to two months or otherwise
to modify it substantively. The CNRA
requires that the investor have
“continuously maintained residence in
the Commonwealth under long-term
investor status.” Therefore, by
definition, the status is unavailable to
those who do not reside in the CNMI.
While reasonable absence is not
incompatible with maintaining
residence, DHS does not believe that the
lengths of absence suggested by the
commenter, amounting essentially to
absentee investment, are consistent with
the statute. DHS has made a technical
amendment to further clarify that the
reference to an absence of six months or
more as breaking the continuity of
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residence means a “continuous” absence
of six months or more.

In response to the commenter who
wrote that the residence requirement
should apply at the start of the
transition period (i.e., that DHS should
not consider whether the investor
resided in the CNMI during the period
of status under CNMI law prior to the
transition program effective date), DHS
does not believe that such a change is
consistent with the CNRA’s requirement
that the alien have “continuously
maintained residence in the
Commonwealth under long-term
investor status.” 48 U.S.C. 1806(c)(1)(B).
By definition, long-term investor status
was a status provided prior to the
transition program effective date under
the laws of the CNMI formerly in effect.
Id. In the proposed rule, DHS provided
as liberal a construction of the CNRA’s
residence requirements as it reasonably
could do under the statute, including
permitting substantial periods of
absence from the CNMI not to terminate
continuous residence. See new 8 CFR
214.2(e)(23)(ii)(D). For these reasons,
DHS made no changes in response to
this comment, other than the technical
clarification identified above.

5. Economic Impact

Some commenters stated that the rule
would have a significant negative
impact on the CNMI economy. More
specifically, these commenters objected
that the analysis “substantially
understated” the adverse effects of the
rule and imposed an “exit requirement”
upon investors at the end of the
transition period.

DHS disagrees with the commenters’
assertion that this rule represents either
an “adverse” economic impact or an
“exit requirement.” The commenters
may be conflating the economic impact
of the CNRA’s imposition of the
immigration laws of the U.S. on the
CNMI with the actual economic impact
of this rule. When measuring the costs
of a regulation, USCIS must measure
these costs against a baseline. Per
guidance from OMB Circular A—4, the
baseline should be the best assessment
of the way the world would look absent
the proposed action. Without this rule
in place, foreign investors who cannot
qualify for status under the immigration
laws of the U.S. would be required by
the CNRA to leave the CNMI no later
than Nov. 27, 2011. With this rule in
place, foreign investors who cannot
qualify for status under the immigration
laws of the U.S. are allowed to stay until
December 31, 2014. Consequently, this
rule allows certain foreign investors to
remain in the CNMI several years
beyond when they would be able to stay

without this rule in place. In this
manner, this rule provides a significant
economic benefit to the CNMI, and
comments expressing concern over the
economic impacts of this rule are
misplaced.

One commenter wrote that DHS
incorrectly determined that the
proposed regulation does not constitute
a major rule under the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA). The commenter
believes that this rule should be
considered a major rule and therefore
subject to disapproval by both Houses of
the U.S. Congress and the President of
the United States.

DHS does not agree with the
commenter. The commenter is
apparently citing SBREFA’s
Congressional Review Act, 5 U.S.C. 801
(CRA). The CRA delays implementation,
and provides a mechanism for
congressional disapproval, of
regulations designated as “major rules”
by the Administrator of the Office of
Management and Budget. Such a
designation is made where OMB finds
the rule has resulted in or is likely to
result in (a) an annual effect on the
economy of $100,000,000 or more; (b) a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (c)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign
based enterprises in domestic and
export markets. See 5 U.S.C. 804(2).
OMB has not determined that this rule
is a major rule and, therefore, the CRA
does not apply.

One commenter argued that DHS
utilized outdated data which led to an
understated economic impact on
foreign-owned businesses.

As mentioned in the analysis, precise
data for the CNMI are difficult to obtain.
The 2005 CNMI Household, Income,
and Expenditures Survey data, used in
the initial analysis, have been updated
with the most current publicly-available
data from the 2007 Economic Census of
Island Areas in the final analysis. The
analysis required by the Regulatory
Flexibility Act need not produce
statistical certainty; the law requires
that DHS “demonstrate a ‘reasonable,
good-faith effort’ to fulfill [the RFA’s]
requirements.” Ranchers Cattlemen
Action Legal Fund v. U.S. Dep’t of
Agric., 415 F.3d 1078, 1101 (9th Cir.
2005); see also Associated Fisheries of
Maine v. Daley, 127 F.3d 104, 114-15
(1st Cir. 1997). Also, when conducting
a Regulatory Flexibility Analysis, the

RFA requires consideration only of the
direct costs of a regulation on a small
entity that is required to comply with
the regulation. Mid-Tex Electric Coop. v.
FERC, 773 F.2d 327, 340-43 (DC Cir.
1985) (holding indirect impact of a
regulation on small entities that do
business with or are otherwise
dependent on the regulated entities is
not considered in RFA analyses); see
also Cement Kiln Recycling Coal. v.
EPA, 255 F.3d 855, 869 (DC Cir. 2001)
(observing that, in passing the RFA,
“Congress did not intend to require that
every agency consider every indirect
effect that any regulation might have on
small businesses in any stratum of the
national economy”).

6. End of Transition Period

Two comments opposed the
termination of the E-2 CNMI Investor
classification at the end of the transition
period.

(a) Extension of Transition Period

One commenter objected to the DHS
interpretation of the CNRA that any
extension of the transition period by the
Secretary of Labor will only extend the
transitional worker visa and not the
CNMI-only investor visa. DHS disagrees
with the commenter. The CNRA
specifically authorizes the Secretary of
Labor only to extend “the provisions of
this subsection” beyond December 31,
2014. See 48 U.S.C. 1806(d)(5)(A). “This
subsection” is subsection (d), which
solely addresses the transitional worker
program. Id. The CNRA does not
provide authority to extend subsection
1806(c), the nonimmigrant investor
program, past the end of the transition
period. Id.

(b) Expiration of E-2 CNMI Investor
Classification

One commenter wrote that CNMI
investors will be required to apply for
a standard U.S. investor visa in order to
remain in the CNMI after the transition
period has ended. DHS appreciates the
concern but is constrained by the
CNRA. Although the Secretary of Labor
has the authority to extend the initial
5-year transition period with respect to
the transitional worker program, the
E—-2 CNMI Investor provision cannot be
extended, as discussed above. The
transition period will end on December
31, 2014. See new 8 CFR
214.2(e)(23)(xiv). Investors who seek to
remain in the CNMI must apply and be
approved for another immigrant or
nonimmigrant status on or before
December 31, 2014. DHS is aware that
some CNMI investors may not qualify
for another immigration classification at
the end of the transition period;
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however, DHS does not have authority
to extend the E-2 CNMI Investor
classification beyond its statutory limits.

V. Other Changes

Since DHS issued the proposed rule
before the transition program effective
date, DHS has made a number of other
minor changes to the final rule as a
result of the timing of the rule. These
include:

A. Changes of Tense and Other Timing
Matters

The proposed rule was written and
issued before the transition program
effective date. The fact that the final rule
is issued after that date requires some
wording changes. In particular, as
immigration statuses are now a matter of
Federal rather than CNMI law,
including the Federal “grandfathered”
status provided for up to two years past
the transition program effective date to
aliens based on their status under CNMI
immigration law as of that date (see 48
U.S.C. 1806(e)), references in the
proposed rule that could have been read
to imply that CNMI immigration law
statuses would continue as such after
the transition program effective date
have been modified accordingly. See
new 8 CFR 214.2(e)(23)(i)(A) (changing
references to admission under CNMI
law and status as of transition date to
the past tense); new 8 CFR
214.2(e)(23)(i)(B) (removing reference to
continuous residence “under such long-
term investor status”). These changes are
technical rather than substantive, as the
applicant for CNMI E-2 Investor status
must still show that he or she has
continuously resided in the CNMI since
admission by the CNMI as a long-term
investor, that he or she had long-term
investor status as of the transition
program effective date, and that he or
she has maintained the investment(s)
that formed the basis for that status, as
provided by the proposed and the final
rule. See new 8 CFR 214.2(e)(23)(i)(A),
(B), (D); 8 CFR 214.2(e)(23)(ii)(D).

DHS has also modified the reference
to investor classifications under CNMI
law in new 8 CFR 214.2(e)(23)(iii). The
proposed rule referred to CNMI law as
in effect on May 8, 2008, the date of the
CNRA'’s enactment. As explained in the
Supplementary Information to the
proposed rule, the reason for that date
was to provide a practicable baseline to
the rulemaking. In other words, the
proposed rule was drafted in such a way
so as to take into account the possibility
that the CNMI government could modify
its long-term investor classifications
under the authority to enact
immigration law for the CNMI that it
possessed prior to November 28, 2009.

Such an action could have had
substantial effects on the rulemaking
and the public’s ability to provide
useful comments on it. However, the
CNMI government did not modify its
long-term investor classifications.
Therefore it is appropriate as a non-
substantive technical change to conform
date references in the final rule to the
transition of immigration authority on
November 27, 2009 (the last day of
CNMI immigration authority) rather
than May 8, 2008.

DHS has also removed the definition
of “transition program effective date”
that the proposed rule had provided as
proposed new 8 CFR 214.2(e)(23)(ii)(G).
This definition would have been
redundant with the definition of
transition program effective date in 8
CFR 1.1(bb) that was provided by the
DHS Interim Final Rule, Application of
Immigration Regulations to the
Commonwealth of the Northern Mariana
Islands, published on October 28, 2009,
74 FR 55726. The transition program
effective date in this definition is
November 28, 2009, the same as had
been stated in the proposed rule on the
E—2 CNMI Investor program. That
definition applies to all USCIS programs
in the CNMIL.

B. Reference to Administrative Appeals
Office

The final rule modifies the proposed
rule’s reference to appeals of denials of
applications for E-2 CNMI Investor
status. See new 8 CFR 214.2(e)(23)(ix).
Rather than refer solely to the “USCIS
Administrative Appeals Office” (AAO),
the provision now refers to the AAO “or
any successor body.” This change is not
substantive, but provides flexibility in
case of a future USCIS administrative
reorganization or the renaming of an
office with respect to administrative
appeals. DHS has found that overly
specific references to particular officials
or offices in regulations can lead either
to unnecessary future conforming
rulemakings, or obsolete regulations, if
and when names and responsibilities
are reorganized or otherwise modified.

C. Information Needed for Background
Check

The final rule includes the proposed
rule’s specific authorization to collect
biometric information from applicants
for E-2 CNMI Investor status, with the
applicant paying the biometric services
fee. See new 8 CFR 214.2(e)(23)(viii).
The final rule clarifies that biometric
services include reuse of previously
provided biometric information
(typically in an extension of status
scenario), consistent with USCIS’s
current practice. Id.

D. Fee Waiver Provisions

The final rule makes technical
revisions in order to conform the rule to
the reorganized format of 8 CFR 103.7
provided in the DHS final rule, “U.S.
Citizenship and Immigration Services
Fee Schedule,” 75 FR 58962 (Sept. 24,
2010). See new 8 CFR 103.7(c)(3)(xix).
The final rule also clarifies that the
authority to waive fees applies to Forms
1-539 filed by derivative spouses and
children, as well as to Forms I-129 filed
by principal applicants. The proposed
and final fee rules provided generally
for need-based application fee waivers
for any applicant for E-2 CNMI Investor
status in new 8 CFR 214.23(e)(xv), but
the conforming reference in 8 CFR
103.7(c) did not refer specifically to the
1-539 as well as the Form I-129.

VI. Regulatory Requirements

A. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule, with its
impact limited to addressing eligible
aliens currently in one of the CNMI
long-term investor classifications, will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based companies to
compete with foreign-based companies
in domestic and export markets.

B. Executive Order 12866

This rule is a significant regulatory
action under Executive Order 12866,
section 3(f)(1), Regulatory Planning and
Review. Accordingly, the Office of
Management and Budget has reviewed
this rule.

In accordance with Executive Order
12866, USCIS is required to prepare an
assessment of the benefits and costs
anticipated to occur as a result of this
regulatory action and to provide the
assessment to the Executive Office of
the President, Office of Management
and Budget, Office of Information and
Regulatory Affairs. The analysis below
is the DHS Economic Analysis as
required by the Executive Order.

1. Public Comments on the Estimated
Costs and Benefits of the Proposed Rule

DHS invited the public to comment
on the extent of any potential economic
impact of this rule on small entities, the
scope of these costs, or more accurate
means for defining these costs. As a
result, DHS received a number of
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comments related to the regulatory
analysis performed for the proposed
rule which is addressed above in the
preamble of this rule.

(1) Background.

The CNMI lies north of Guam,
between the Philippines and Japan. S.
Rep. No. 110-324, at 2 (2008). The
United States captured the islands of the
CNMI in World War II and they became
a district of the U.S.-administered
United Nations Trust Territory of the
Pacific Islands. Id. Under the Covenant
through which the CNMI joined the
United States in 1976, the CNMI was
exempted from most provisions of U.S.
immigration laws and allowed to
control its own immigration; however,
the Covenant gave the U.S. Congress the
authority to modify that arrangement
through Federal legislation. Id.

The United States enacted the CNRA,
amending the level of control the CNMI
would have over its immigration system
to more closely harmonize it with the
laws and procedures applicable to other
U.S. jurisdictions, particularly those
designed to ensure that border control,
worker protections, national security,
and homeland security issues are
properly addressed. See CNRA section
701, 48 U.S.C. 1801 note.

(2) Changes made by this rule.

In order to reduce the opportunity for
fraud and to improve homeland
security, this rule requires foreign
investors who wish to reside in the
CNMI to reapply every two years using
USCIS Form I-129, Petition for a
Nonimmigrant Worker. Requiring
renewal every two years will help
USCIS make sure the investor has
maintained eligibility and provided
updated biometrics. The CNRA
generally extends Federal control of
immigration in the CNMI to address
national security and homeland security
issues, and the requirement for renewal
within this period is consistent with
current practice for non-CNMI E-2
treaty investor nonimmigrants. See
CNRA section 701 (48 U.S.C. 1801 note).

However, USCIS is aware of and
sensitive to the potential economic
impact of new Federal immigration
requirements on the CNMI economy,
and this rule’s requirements have been
developed with that in mind. According
to an economic study performed by the
Northern Marianas College, employment
grew in the CNMI by 12.7 percent
annually between 1980 and 1995,
because of expansion of the garment and
tourism sectors.2 During that time, the

2Northern Marianas College, Business
Development Center, An Economic Study of the
Commonwealth of the Northern Mariana Islands
(Saipan, MP: Northern Marianas College 1999).

garment and tourism industries
accounted for 85 percent of the CNMI
economy.3 Recently, economic
conditions have changed dramatically
for these two CNMI industries. As a
result of changes in World Trade
Organization agreements, the apparel
industry in the CNMI was faced with
greater international competition.
Ultimately, this led to a decline in the
value of CNMI textile exports to the
United States, from $1.1 billion in 1998
to $317 million in 2007.4 The number
of licensed apparel manufacturers
dropped from 34 to six in 2008.5 The
remaining three garment factories closed
or suspended their operations in early
2009.6

The CNMI tourism industry also has
been in decline in recent years. The
terrorist attacks on the United States on
September 11, 2001; the Severe Acute
Respiratory Syndrome (SARS) epidemic
which began in Asia in 2003 and led to
the death of 774 people worldwide; the
downturn in many Asian economies;
changes in airline service; and other
concerns have reduced the number of
tourists traveling to the CNMI from
736,117 in 1996 to 389,345 in 2007.7
Because of the decline of the CNMI
economy, USCIS has sought to
minimize the potentially negative
effects of implementing the CNRA,
while recognizing that Federal oversight
of CNMI immigration is necessary to
reduce fraud, assure worker protections,
and ensure U.S. homeland security.

(3) Alternatives considered.

USCIS considered a narrow
construction for implementation of the
CNMI-only nonimmigrant investor visa
as required by section (6)(c) of the
Covenant Act, as added by section 702
of the CNRA. Possible constructions
analyzed included limiting which
investor-based categories under current
CNMI law would be permitted to
become CNMI E-2 Investors.
Specifically, DHS discussed options
wherein only CNMI perpetual foreign
investors would be permitted, as well as
options wherein only long-term
business permit holders or a
combination of only perpetual foreign

3Id.

4 CNMI Comprehensive Economic Development
Strategic Plan 2009-2014. CNMI CEDS Commission
Updated 1/29/09.

51d.

6 See Walt F. J. Goodridge, The Last Garment
Factory is Closing, Saipan Tribune (Jan. 14, 2009)
(available at http://www.saipantribune.com/
newsstory.aspx?cat=3&newsID=86872).

7GAO, Commonwealth of the Northern Mariana
Islands: Managing Economic Impact of Applying
U.S. Immigration Law Requires Coordinated
Federal Decisions and Additional Data, No. GAO—
08-791 (Aug. 4, 2008) (2008 GAO Rep.), available
at http://www.gao.gov/new.items/d08791.pdf.

investors and long-term business permit
holders would be permitted. However,
in light of the potential adverse
economic impact of such limitations
and the goal of limiting adverse
economic impact on the CNMI, these
narrower options were not chosen.
USCIS chose the broadest interpretation
possible, whereby long-term business
permit holders, foreign investors and
retiree investors (other than investors
under a short term program not judged
to qualify under the CNRA) would be
eligible for CNMI E-2 Investor status,
because such an interpretation is most
in keeping with the mandate to limit
adverse economic impact.

(4) The total cost of this regulation to
investors.

(a) Fees.

This regulation will require all foreign
investors wishing to remain in the
CNMI to reapply for investor
registration every two years using
USCIS Form I-129, Petition for a
Nonimmigrant Worker. The current
application fee for this form is $325.
Additionally, this rule will require
CNMI investors to provide their
biometrics and imposes a biometrics fee,
currently $85. Thus, the total current
fees for each initial and biennial
registration are $410 ($325 + $85). Fee
waivers for inability to pay are
available.

(b) Paperwork burden.

It takes approximately 2.75 hours to
complete Form I-129, according to the
instructions to the form. Since most of
the respondents under this rule will be
business investors, their average hourly
costs will be much higher than the
average hourly costs of the average
salaried worker. Thus, for the purpose
of this analysis, USCIS based hourly
costs on the average hourly salary for
“chief executives” from the Department
of Labor’s May 2008 National
Occupational Employment and Wage
Estimates to determine the cost
associated with the hours necessary to
complete the Form 1-129. The hourly
wage for chief executives is $77.13. If
we multiply $77.13 by 1.4 to account for
fringe benefits, the hourly cost is
$107.98. Multiplying $107.98 by the
2.75 hours required to fill out the I-129
results in paperwork burden cost per
form of $296.95 (rounded up to $297).
However, because of generally lower
wage levels in the CNMI and because
some CNMI investors are retirees, this is
a maximum cost estimate and the likely
actual cost to investors is expected to be
lower.

Additionally, if a foreign investor
wishes to bring along his or her family
they will have to complete Form 1-539,
Application to Extend/Change Status.


http://www.saipantribune.com/newsstory.aspx?cat=3&newsID=86872
http://www.saipantribune.com/newsstory.aspx?cat=3&newsID=86872
http://www.gao.gov/new.items/d08791.pdf
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The current application fee for this form
is $290 and this form takes
approximately 45 minutes to complete
according to the form instructions. If the
foreign investor fills out this form
himself, the paperwork cost to complete
this form is $107.98 x .75, or $80.99
(rounded up to $81) per investor.

(c) Cost incurred per foreign investor.

Adding the estimated paperwork
burden cost for completing Form I-129
of $297 to the $410 current application
and biometrics fees, the total cost
incurred for each CNMI foreign investor
to submit the I-129 as required under
this rule every two years is $707. Since
re-registration is only required every
other year, annualized costs to foreign
investors are $354 ($707/2).

In addition, the $81 paperwork cost of
completing the I-539 plus the $290
application fee equals a total of $371. In
this case, Form I-539 is being used to
grant initial status and to extend status
every two years. This results in an
annualized cost of $186 ($371/2) for
foreign investors to complete and
submit Form I-539 every two years for
their family.

In addition, spouses and children
who wish to receive the same status as
their foreign investor spouse or parent
may be required to provide biometrics at
a current fee of $85 per person.
According to a recent GAO report, the
average family in the Northern Mariana
Islands includes two children.8
However, biometrics are only required
for children between the ages of 14 and
21. Therefore, for purposes of analysis,
we assume that each foreign investor’s
family will be required to provide
biometric fees for one spouse and only
one child for an additional cost of $170.
This will be required only every other
year for an average annualized fee of
$85 ($170/2). Adding this fee to the
above paperwork costs and fees will
lead to an annualized cost per investor
family of $625 ($354 + $186 + $85).

The above annual estimates represent
the costs incurred by those investors
with a spouse and one child between
the ages of 14 and 21. For those
investors with a spouse and more than
one child between the age of 14 and 21,
these estimates may be too low. For
those investors, particularly those who
are retired, these estimates may be too
high. Lack of data on foreign investors
prevents us from further refining our
estimates.

Under the CNMI government’s former
immigration authority, foreign investors
were charged $1,000 every two years or
$500 per year by the CNMI government.
CNMI fee setting methodology is

82008 GAO Rep., supra note 7.

unknown to USCIS. For this analysis, it
is assumed that the CNMI fees
resembled U.S. Government agency
service and user fees in that they were
set at the amount necessary to recover
costs in accordance with Office of
Management and Budget guidance, and
were not intended to generate a profit.
Thus, while fees collected by the CNMI
for the foreign investor program will no
longer be collected by the CNMI
Government, the cost of administering
that program will not be incurred,
resulting in a neutral financial effect. To
the extent that the CNMI government
used such fees to raise revenue, such
excess will be lost as a result of this
rule.

This final rule replaces the $1,000 fee
formerly charged every two years by the
CNMI government under the legal
authority it possessed prior to the
transition program effective date.
Therefore, this rule will raise the foreign
investor’s annualized direct cost by
$125 ($625-$500), through the end of
the transition period in 2014.9 USCIS
did not estimate the paperwork burden
associated with completing the requisite
CNMI application forms. Consequently,
the $125 annualized direct cost for
foreign investors is most likely
overstated.

Additionally, this rule provides that
spouses of foreign investors are eligible
to apply for employment authorization
documents. This accommodation is a
significant qualitative benefit for an
investor’s spouse who needs or wants to
work while living in the CNML. If the
spouse chooses to take advantage of this
benefit, he or she must file a Form
I-765, Application for Employment
Authorization, which requires a current
fee of $380 and 3.42 hours to complete.
Since the occupation of these spouses is
unknown, we use fully burdened
minimum wage of $10.15 to estimate the
opportunity cost of completing the form
at $34.71.10 DHS is unable to accurately
estimate the number of investors who
have spouses that will request
employment authorization, although
some CNMI E-2 spouses are likely to
take advantage of this opportunity.

(5) Number of filings expected.

USCIS projects that most foreign
investors plan to re-register their status,
although a small number of foreign

9 This estimate considers the added time burden
costs of the new USCIS paperwork but includes no
similar cost savings from eliminating the paperwork
burden associated with the CNMI’s current
program. Thus actual costs savings are likely to be
greater than estimated here.

10 Minimum wage totals $7.25/hour x 1.4
(burdened rate) = $10.15/hour. See http://
www.dol.gov/whd/Flsa/index.htm. $10.15/hour x
3.42 hours = $34.71.

investors may be found ineligible. For
the purpose of this analysis, we assume
that all current investors will choose to
re-register. USCIS does not believe the
relatively low additional annualized
cost of $125 to foreign investors will
cause foreign investors not to re-register.

In 2006-2007, there were 448 long-
term business entry permit holders and
30 foreign investor entry permit holders
and retiree investor permit holders,
totaling 478, or approximately 500
foreign registered investors.11 In its
recent report, the GAO estimates that
the number of active and valid long-
term business and perpetual foreign
investor entry permits totaled 506 in
2008. In another measure, the GAO
suggests that 448 businesses were
associated with long-term business
entry permits and additional 56
perpetual foreign entry permits were
associated with 30 businesses. This
analysis assumes that 500 foreign
investors would be affected because of
the constantly changing economic
environment in CNMI. The annualized
costs and fees throughout the transition
period, as discussed above, would be an
additional $125 per investor for a total
annualized direct cost of $62,500 ($125
% 500) for all CNMI foreign investors.

Foreign investors who travel to and
from the CNMI will now be required to
have visas. USCIS, however, is not
requiring foreign investors who travel to
the United States to have visas in this
rule, as that requirement will exist
irrespective of this rule. Thus the cost
to obtain a visa is not a cost of this rule
but rather the cost of the CNRA, and the
application of Federal immigration laws
in the CNML

(6) The cost to the Federal
Government.

There are no additional costs to the
Federal Government, because USCIS is
generally a fee funded agency. USCIS
will recoup its costs through the
collection of Form I-129 and Form I-
539 fees.

(7) Effects after 2014.

(a) The CNRA and this rule.

The CNRA was intended to ensure
effective border control procedures and
to properly address national security
and homeland security concerns by
extending U.S. immigration law to the
CNM]I, and to maximize the CNMI’s
potential for future economic and
business growth under U.S. immigration
law. This rule establishes temporary
regulatory provisions to transition the
CNMI to U.S. immigration law and to
mitigate harm to the CNMI economy
before investors in the CNMI are
required to obtain U.S. immigrant or

112008 GAO Rep., supra note 7.


http://www.dol.gov/whd/Flsa/index.htm
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nonimmigrant visa classifications. The
CNMI investor program established by
this rule will last until the end of the
transition program, December 31, 2014,
by which time the CNMI E-2 Investor
must apply and be approved for another
immigrant or nonimmigrant status
under the INA. It is assumed that the
data provided by the CNMI and other
interested parties, gathered by Congress,
and considered in development and
passage of the CNRA showed significant
differences in the nonimmigrant visa
programs under the INA and the visa
and certificate programs offered by the
CNMIL. Current foreign workers and
investors in the CNMI would mostly not
be eligible for a status under the INA,

or else legislation of a transition period
and temporary mitigating regulations as
proposed under this rule would be
unnecessary. Thus, while one stated
goal of the CNRA is the economic and
business growth of the CNMI, by
providing a mitigating transition
program, the legislation implies that
goal will require at least through 2014
to be achieved. This rule will operate
during that time.

(b) Effect on investors.

This rule links investment levels to
those required for CNMI status for a
long-term business investor at $50,000;
a perpetual foreign investor at $100,000,
in an aggregate approved investment in
excess of $2,000,000, or a minimum of
$250,000 in a single investment; and, a
retiree investor at $100,000 in Saipan,
$75,000 in Tinian or Rota, or $150,000
elsewhere in the CNML. To qualify as a
U.S. E-2 treaty investor with
nonimmigrant status, the applicant must
invest a substantial amount of capital in
a bona fide enterprise in the United
States, must be seeking entry solely to
develop and direct the enterprise, and
must intend to depart the United States
when the treaty investor status ends. In
addition, the treaty investor must be a
national of a country with which the
United States has a treaty of friendship,
commerce, or navigation and must be
entering the United States pursuant to
treaty provisions.

There is no accurate way for USCIS to
estimate for what other visa or
nonimmigrant status the 500 foreign
registered investors may qualify.
However, a review of the CNMI
eligibility criteria and anecdotal
evidence indicates that many of them
would not meet the minimum financial
investment necessary to be eligible for
U.S. E-2 status currently. Further, the
retiree investor permit holders do not
qualify as U.S. E-2 Investors in their
current status, notwithstanding that
they may have access to or be able to
acquire enough capital to invest and

qualify. Finally, according to the GAO
Report, about 18 percent of foreign
investors in the CNMI are from
countries with which the United States
does not have a treaty of friendship,
commerce, or navigation.2 Thus of the
500 foreign registered investors in the
CNMI, many of them will need to spend
the transition period making themselves
eligible for another status under the
INA. Anecdotal evidence indicates that
at least a few of the affected investors
from countries without treaties of
friendship, commerce or navigation
with the United States may be eligible
for L-1A executive or managerial visas;
thus the possibility exists that some of
these investors may be able to stay in
the CNMI in another status after the end
of the transition program on December
31, 2014.13

(c) Effect on the CNMI economy of the
CNRA.

USCIS has not analyzed the precise
effect of increased or decreased
investments in the CNMI caused by the
CNRA. Nevertheless, as indicated
before, the differences between the
CNMI foreign investor programs before
the CNRA took effect and those
available afterward under the INA are
certain to change the mix of foreign
investors eligible for a new status and
maintaining a presence in the CNMI
after the end of the transition program
on December 31, 2014. An immigrant
investor program, or immigration
through investment, seeks to promote
economic growth through increased
export sales, improved regional
productivity, creation of new jobs, and
increased domestic capital investment.
The presumption is that the investment
opportunity coupled with the
opportunity to live in the country
offering the program offers advantages,
or at least appears to offer advantages,
to the investor over investments and
residence in his or her country of origin.
Assuming that these goals are generally
achieved, withdrawal of the alien’s
investment without substitution of a
substantially similar investment would,
at the least, end what positive results
had been started, and, at the worst, have
the reverse effect and retard growth,
sales, productivity, jobs, and
investment. Thus, if a substantial
number of the 500 foreign investors in
the CNMI are required by the CNRA to
leave, and their investments are not
maintained or replaced by another equal
or greater investment, then it will likely
have a negative impact on the CNMI

122008 GAO Rep., supra note 7.
13 See INA section 101(a)(15)(L), 8 U.S.C.
1101(a)(15)(L); 8 CFR 214.2(1).

economy. This rule is intended to
mitigate that impact.

(8) Benefits.

CNMI administration of an
immigration system outside U.S.
immigration law led to visa system
abuses in the CNML. Sen. Rep. No. 110-
324, at 3 (2008). Given this abuse, there
are concerns not only for the well being
of foreign employees working in the
CNMLI, but also for the potential abuse
of the visa system by those seeking to
illegally emigrate from the CNMI to
Guam or elsewhere in the United States.
Id. at 3—5. This reduces the integrity of
the U.S. immigration system by
increasing the ease by which aliens may
unlawfully enter the United States
through the CNMI. Federal oversight
and regulation of CNMI foreign
investors should help reduce abuse by
foreign investors in the CNMI and the
opportunity for aliens to exploit the
CNMI as an entry point into the United
States. Id. at 2, 4-5. The Federal
Government’s assumption of
responsibility for immigration
enforcement in the CNMI reduces the
opportunity for abuse of the CNMI
immigration regime for illegal access to
the United States.

(9) Conclusion.

This rule responds to a Congressional
mandate that requires the Federal
Government to assume responsibility for
all immigration to the CNMI by foreign
investors, whether temporary or
permanent and to implement the special
E-2 investor provisions of the CNRA in
the CNMI. This rule will implement this
mandate and thus contribute to U.S.
homeland security. USCIS concludes
that the alternative chosen for this rule
represents the most cost-effective means
of implementing its Congressional
mandate while having the least possible
negative impact on the CNMI economy.

C. Regulatory Flexibility Act—Final
Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121, requires Federal
agencies to consider the impact of their
regulatory proposals on small entities
whenever an agency must publish a
notice of proposed rulemaking.
Recently, new data concerning the
CNMI were made available by the U.S.
Census Bureau. DHS also examined a
recent U.S. Department of the Interior
(DOI) report; however the data in that
report did not apply to this analysis.
DHS did incorporate some of the overall
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DOI conclusions later in this analysis.14
Accordingly, DHS has updated this
analysis to reflect the most recent
information. In the Initial Regulatory
Flexibility Analysis (IRFA), DHS
primarily utilized data from the 2005
CNMI Household, Income, and
Expenditures Survey (HIES) to analyze
the impacts on small entities. Since
2005, the CNMI economy has
experienced significant changes; new
data from the 2007 Economic Census of
Island Areas show important differences
in the labor force and business
establishments.15

1. Objectives of, and Legal Basis for, the
Final Rule

On May 8, 2008, President Bush
signed into law the Consolidated
Natural Resources Act of 2008 (CNRA),
Public Law 110-229. Title VII of the
CNRA extends U.S. immigration laws to
the CNMI with transition provisions
unique to the CNMI. The stated purpose
of the CNRA is to ensure effective
border control procedures, to properly
address national security and homeland
security concerns by extending U.S.
immigration law to the CNMI, and to

maximize the CNMI’s potential for
future economic and business growth.
48 U.S.C. 1801 note.

The law also contains several CNMI-
specific provisions affecting foreign
workers and investors during the
transition period. 48 U.S.C. 1806(b), (c).
This rule establishes procedures for
foreign investors in the CNMI to obtain
nonimmigrant status within the E-2
treaty investor classification, in
accordance with the CNRA.
Additionally, this rule is intended to
provide a smooth transition for existing
CNMI investors and to mitigate
potential adverse consequences of the
CNRA to the CNML

2. Significant Issues Raised by Public
Comments in Response to the IRFA

DHS received a number of comments
relating to the economic analysis. These
comments have been addressed in
section IV(B)(5) (Economic Impact),
above.

3. Description and Estimate of the
Number of Small Entities to Which the
Rule Will Apply

a. Regulated entities.

This rule will directly affect foreign
investors in the CNMI. As previously
stated, foreign investors in the past
could apply for the following CNMI
entry permits: Foreign investor permits,
long-term business permits, and retiree
investor permits. These investors are
small business owners and this rule
does not regulate small nonprofits or
small governmental jurisdictions.

b. Number of small entities to which
the final rule will apply.

This analysis is most concerned with
the number of business establishments
owned by foreign investors, the number
of workers they employ, and the
revenue levels of those entities. This
analysis is based on data from the 2007
Economic Census of Island Areas as we
believe they are the best data publicly
available.16

According to the 2007 Economic
Census of Island Areas, there were 1,191
business establishments in the CNMI,
and 365 of these establishments were
owned by foreign investors.1” Table 1
outlines the pertinent statistics on these
foreign-owned businesses.

TABLE 1—FOREIGN-OWNED BUSINESSES IN THE CNMI

Ind(u’\?KYCnSe;me # Est. #Emp. | Avg emp. sales'?r\é%eipts SBA guideline
Total CNMI (all sectors & est.) ....cceveveieiniiiiieieeeeeeeen 1191 22,622 19 $1,078,243
Total Foreign-owned Est .........ccooiiiiiiiiiiiiieeee e 365 9,663 26 1,149,214
Foreign-owned by sector
COoNSLIUCION (23) ..eovviieeiiiiieeierieee e 17 165 10 379,941 | $7 to $33 million.
Manufacturing (31—-33) ....cceriiriiirieeee e 23 3,121 136 2,831,696 | 500-1,500 employees.
Wholesale (42) 18 168 9 1,104,444 | 100 employees.
Retail (44-45) ....... 77 785 10 660,727 | $7 to $29 million.
Real Estate (53) 29 103 4 178,517 | $7 to $25.5 million.
Prof Services (54) ....ccveiueeoeeeieeeee et 16 88 6 169,063 | $4.5 to $27 million.
Admin/Support Services (56) 23 245 11 414,043 | $4.5 to $35.5 million.
Educational Services (61) .... 28 83 3 76,500 | $7 to $35.5 million.
Arts & Entertain (71) ....ccccceenee. 20 268 13 482,850 | $7 million.
Accomm. & Food Services (72) .....cccccvveveeeieeecreeiieeieeeiens 68 2,661 39 1,367,735 | $7 to $20.5 million.
Other Services (81) ..oceiiiieriirieiriee e 25 256 10 259,280 | $7 to $25 million.

Table 1 illustrates the fact that all
foreign-owned businesses in the CNMI
are small entities by comparing the
average number of employees per
establishment or the average receipts/
sales/revenue per establishment to the
size guidelines outlined by the Small
Business Administration.

147J.S. Department of the Interior, The Secretary
of the Interior, A Report on the Alien Worker
Population in the Commonwealth of the Northern
Mariana Islands, Washington, DC, April 2010,
available at http://www.doi.gov/oia/reports/
042810 FINAL CNMI Report.pdf.

15 The 2007 Economic Census of Island Areas was
released by the Census Bureau on September 1,

It is important to note that the
manufacturing numbers reported in
Table 1 are certainly changed today. The
2007 data indicated that the apparel
sector of the manufacturing industry in
the CNMI accounted for 42% of the
entire manufacturing industry. Now that
apparel manufacturing in the CNMI has
ceased operations, we estimate that 10

2009. The 2007 Economic Census results for the
CNMI are available at http://factfinder.census.gov/
servlet/FindEconDatasetsServlet? caller=
geoselect& ts=291885681264.

16 The 2007 Economic Census data for the CNMI
is available at http://factfinder.census.gov/serviet/
FindEconDatasetsServlet? caller=geoselect
_15=291885681264.

foreign-owned apparel manufacturing
establishments have ceased operations
and this results in a decrease of about
1,311 employees.’® One promising
development in the CNMI was
highlighted by a recent Department of
the Interior study that reported a
number of the industries listed above
are now forecasting employment growth

17 This number is smaller than the 500 long-term
permit holders identified by the GAO report
referenced earlier. This likely is due to data
reporting restrictions of the Census Bureau.

1823 est. x 42% = 9.66 fewer establishments and
3,121 employees x 42% = 1,311 fewer employees.


http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect&_ts=291885681264
http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect&_ts=291885681264
http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect&_ts=291885681264
http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect_ts=291885681264
http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect_ts=291885681264
http://factfinder.census.gov/servlet/FindEconDatasetsServlet?_caller=geoselect_ts=291885681264
http://www.doi.gov/oia/reports/042810_FINAL_CNMI_Report.pdf
http://www.doi.gov/oia/reports/042810_FINAL_CNMI_Report.pdf

79274

Federal Register/Vol. 75, No. 243 /Monday, December 20, 2010/Rules and Regulations

by 2014.19 As of 2007, the foreign-
owned small businesses that will be
impacted by this rule employed about
43% of workers in the CNMI. This
segment certainly represents a
substantial number of employers and
business establishments in the CNMI.

4. Reporting, Recordkeeping and Other
Compliance Requirements

a. Significance of Impact.

As discussed above, the average
petitioner will be required to incur
annualized fee and paperwork burden
costs of $625 ($354 for investors + $186
for family members’ I-539 + $85 for
biometrics), and the CNMI government
will not charge its $1,000 fee every two
years. Therefore, at most this rule will
raise the foreign investor’s annualized
costs by $125 ($625 — $500) each year of
the transition. The increased annualized
cost for each investor due to this rule
represents less than 0.01087% of
average annual receipts in the CNMI for
foreign owned establishments (see Table
1 for average sales/receipt
information).2° Therefore, USCIS
believes that this additional fee and
paperwork burden should have little to
no impact on the decision of foreign
investors to remain in the CNMI.

b. Paperwork Reduction Act—new
reporting requirement.

Foreign investors who wish to reside
in the CNMI will have to apply in the
first year and reapply every two years
using USCIS Form I-129, Petition for a
Nonimmigrant Worker. This is a new
requirement within the meaning of the
Paperwork Reduction Act. As stated
above, Form I-129 results in paperwork
burden cost per form of $297.
Additionally, a foreign investor who
brings along his or her family will have
to complete Form I-539, Application to
Extend/Change Status. The paperwork
cost to complete this form is $81. If the
spouse of a foreign investor chooses to
seek employment, he or she must file a
Form I-765, Application for
Employment Authorization, which has a
paperwork burden estimated at $35.47
for the spouses taking advantage of this
option. This rule does not require
professional skills for the preparation of
reports or records.

197J.S. Department of the Interior, A Report on
the Alien Worker Population in the Commonwealth
of the Northern Mariana Islands, Wash., DC (Apr.
2010), available at http://www.doi.gov/oia/reports/
042810 FINAL CNMI Report.pdf.

20$125/$1,149,214 (average annual receipts/
revenue of foreign-owned establishments) =
0.01087%.

5. Steps Taken To Minimize Significant
Adverse Economic Impacts on Small
Entities

Throughout the development of the
rule, DHS attempted to gather
information regarding the economic
impact of the rule’s requirements on
foreign investors. DHS considered
limiting the categories of investors
under previous CNMI law who would
be permitted to become CNMI E-2
Investors. However, in light of the goal
of limiting adverse economic impact on
the CNMI, USCIS chose the broadest
interpretation possible, whereby long-
term business permit holders, foreign
investors and retiree investors (other
than investors under a short term
program not judged to qualify under the
CNRA) would be eligible for CNMI
E-2 Investor status, because such an
interpretation is most in keeping with
the mandate to limit adverse economic
impact.

Since all of the entities directly
affected by this rule are small, this rule
provides no different requirements or
any exemption from coverage of the rule
based on entity size. It should be noted,
however, that small entities may request
a waiver of their fees under this rule, if
they do not have the ability to pay.

Commenters recommended a few
alternatives to the proposed rule. These
include: Extension of transition period;
elimination of the $150,000 minimum
investment requirement; and change in
the definition of continuous residence.

(a) Extension of Transition Period:

One commenter objected to the DHS
interpretation of the CNRA that any
extension of the transition period by the
Secretary of Labor will only extend the
transitional worker visa and not the
CNMI-only investor visa. As previously
discussed, the commenter’s
interpretation of the CNRA is incorrect.
Therefore, DHS is unable to adopt this
alternative approach.

(b) Minimum Investment for Long-
Term Business Investors:

Three commenters wrote that the
$150,000 minimum investment
requirement for Long-Term Business
Investors will exclude investors who
were granted Long-Term Business
Certificates by the CNMI at a lower
investment minimum of $50,000. As
previously discussed, DHS found that
these comments had merit. The final
rule therefore has been amended to
include those investors who were
granted long-term business certificates
with a minimum investment of $50,000,
as long as they continued to hold that
status on the transition program
effective date and are otherwise eligible.

This modification of the proposed
rule furthers the goal of DHS and the

intent of Congress to minimize potential
adverse economic and fiscal effects of
the CNRA on the CNMI and small
entities by including all CNMI long-term
investor classifications.

(c) Continuous Residence:

One commenter wrote that the
proposed rule’s residence requirement
will be unnecessarily rigorous for those
investors who do not reside in the CNMI
and proposed reducing the requirement
to two months. Another commenter
wrote that the residence requirement
should apply at the start of the
transition period. As previously
discussed, DHS does not believe that
adopting these suggestions would be
consistent with the CNRA’s continuous
residence requirement.

D. Executive Order 13132

Executive Order 13132 requires each
Federal agency to develop a process to
ensure “meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications.” The
phrase “policies that have Federalism
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.” USCIS has
considered the Federalism implications
of this rule under the Executive Order.

Executive Order 13132 is based upon
the role and authorities of “States” under
the U.S. Constitution. The CNMI is not
a “State” as defined by section 1(b) of
Executive Order 13132 to include “the
States of the United States of America,
individually or collectively, and, where
relevant, to State governments,
including units of local government and
other political subdivisions established
by the States.” Therefore, USCIS has
determined that no actions are required
under Executive Order 13132. USCIS
has, however, solicited the input of the
CNMI government and other CNMI
stakeholders on issues relating to
treatment of investors under Public Law
110-229.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., all Departments
are required to submit to the Office of
Management and Budget (OMB), for
review and approval, any reporting or
recordkeeping requirements inherent in
a regulatory action. The information
collection requirements contained in
this rule, Form I-129, Form I-539, and
Form I-765, have been previously
approved for use by OMB. The OMB
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control numbers for these collections
are 1615—-0009, 1615-0003, and 1615—
0040 respectively. The evidentiary
requirements contained in this rule at 8
CFR 214.2(e)(23)(vi) are not new
requirements and are currently
contained on the instructions to Form
1-129. Accordingly, these evidentiary
requirements will not add to the burden
for completing Form I-129 and
Supplement E.

This final rule requires minor changes
to:

e Form I-539, Application to Extend/
Change Nonimmigrant Status (OMB
Control No. 1615-0003) and

e Form I-129, Petition for
Nonimmigrant Worker (OMB Control
No. 1615-0009).

Accordingly, USCIS has prepared
OMB 83—Cs (correction worksheets) for
both these forms to reflect non-
substantive changes, and has submitted
them to OMB with this final rule.

It is estimated that there will be a
slight increase in the number of filings
of Form I-129 (due to the new
requirement to have foreign investors
who wish to reside in the CNMI submit
Form I-129) and Form I-539. However,
the current OMB-approved annual
burden hours are sufficient to
encompass the filings added as a result
of this rule.

List of Subjects

8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Immigration, Privacy,
Reporting and recordkeeping
requirements, Surety bonds.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 103—POWERS AND DUTIES;
AVAILABILITY OF RECORDS

m 1. The authority citation for part 103
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8
U.S.C. 1101, 1103, 1304, 1356; 31 U.S.C.
9701; 48 U.S.C. 1806; Public Law 107-296,
116 Stat. 2135 (6 U.S.C. 1 et Seq.], E.O. 12356,

47 FR 14874, 15557, 3 CFR, 1982 Comp., p.
166; 8 CFR part 2.

m 2. Section 103.7 is amended by:

m a. Removing the word “and” at the end
of paragraph (c)(3)(xvii);

m b. Removing the “.” at the end of
paragraph (c)(3)(xviii) and adding a “,
and” in its place; and by

m c. Adding a new paragraph (c)(3)(xix)
to read as follows:

§103.7 Fees.

* * * * *

(C] * % %

(3) * % %

(xix) Petition for Nonimmigrant
Worker (Form I-129) or Application to
Extend/Change Nonimmigrant Status
(Form I-539), only in the case of an
alien applying for E-2 CNMI Investor
nonimmigrant status under 8 CFR
214.2(e)(23).

* * * * *

PART 214—NONIMMIGRANT CLASSES

m 1. The authority citation for part 214
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103,
1182, 1184, 1186a, 1187, 1221, 1281, 1282,
1301-1305 and 1372; sec. 643, Pub. L. 104—
208, 110 Stat. 3009-708; Public Law 106—
386, 114 Stat. 1477-1480; section 141 of the
Compacts of Free Association with the
Federated States of Micronesia and the
Republic of the Marshall Islands, and with
the Government of Palau, 48 U.S.C. 1901
note, and 1931 note, respectively; 48 U.S.C.
1806; 8 CFR part 2.

W 2. Section 214.2 is amended by adding
a new paragraph (e)(23) to read as
follows:

§214.2 Special requirements for
admission, extension, and maintenance of
status.

* * * * *

(e] * % %

(23) Special procedures for classifying
foreign investors in the Commonwealth
of the Northern Mariana Islands (CNMI)
as E-2 nonimmaigrant treaty investors
under title VII of the Consolidated
Natural Resources Act of 2008 (Pub. L.
110-229), 48 U.S.C. 1806.

(i) E-2 CNMI Investor eligibility.
During the period ending on January 18,
2013, an alien may, upon application to
the Secretary of Homeland Security, be
classified as a CNMI-only nonimmigrant
treaty investor (E-2 CNMI Investor)
under section 101(a)(15)(E)(ii) of the Act
if the alien:

(A) Was lawfully admitted to the
CNMI in long-term investor status under
the immigration laws of the CNMI
before the transition program effective
date and had that status on the
transition program effective date;

(B) Has continuously maintained
residence in the CNMI;

(C) Is otherwise admissible to the
United States; and

(D) Maintains the investment or
investments that formed the basis for
such long-term investment status.

(ii) Definitions. For purposes of
paragraph (e)(23) of this section, the
following definitions apply:

(A) Approved investment or residence
means an investment or residence
approved by the CNMI government.

(B) Approval letter means a letter
issued by the CNMI government
certifying the acceptance of an approved
investment subject to the minimum
investment criteria and standards
provided in 4 N. Mar. I. Code section
5941 et seq. (long-term business
certificate), 4 N. Mar. I. Code section
5951 et seq. (foreign investor certificate),
and 4 N. Mar. I. Code section 50101 et
seq. (foreign retiree investment
certificate).

(C) Certificate means a certificate or
certification issued by the CNMI
government to an applicant whose
application has been approved by the
CNMI government.

(D) Continuously maintained
residence in the CNMI means that the
alien has maintained his or her
residence within the CNMI since being
lawfully admitted as a long-term
investor and has been physically
present therein for periods totaling at
least half of that time. Absence from the
CNMI for any continuous period of
more than six months but less than one
year after such lawful admission shall
break the continuity of such residence,
unless the subject alien establishes to
the satisfaction of DHS that he or she
did not in fact abandon residence in the
CNMI during such period. Absence from
the CNMI for any period of one year or
more during the period for which
continuous residence is required shall
break the continuity of such residence.

(E) Public organization means a CNMI
public corporation or an agency of the
CNMI government.

(F) Transition period means the
period beginning on the transition
program effective date and ending on
December 31, 2014.

(iii) Long-term investor status. Long-
term investor status under the
immigration laws of the CNMI includes
only the following investor
classifications under CNMI immigration
laws as in effect on or before November
27, 2009:

(A) Long-term business investor. An
alien who has an approved investment
of at least $50,000 in the CNM]I, as
evidenced by a Long-Term Business
Certificate.



79276

Federal Register/Vol. 75, No. 243 /Monday, December 20, 2010/Rules and Regulations

(B) Foreign investor. An alien in the
CNMI who has invested either a
minimum of $100,000 in an aggregate
approved investment in excess of
$2,000,000, or a minimum of $250,000
in a single approved investment, as
evidenced by a Foreign Investment
Certificate.

(C) Retiree investor. An alien in the
CNMI who:

(1) Is over the age of 55 years and has
invested a minimum of $100,000 in an
approved residence on Saipan or
$75,000 in an approved residence on
Tinian or Rota, as evidenced by a
Foreign Retiree Investment Certification;
or

(2) Is over the age of 55 years and has
invested a minimum of $150,000 in an
approved residence to live in the CNMI,
as evidenced by a Foreign Retiree
Investment Certificate.

(iv) Maintaining investments. An
alien in long-term investor status under
the immigration laws of the CNMI is
maintaining his or her investments if
that alien investor is in compliance with
the terms upon which the investor
certificate was issued.

(v) Filing procedures. An alien
seeking classification under E-2 CNMI
Investor nonimmigrant status must file
an application for E-2 CNMI investor
nonimmigrant status, along with
accompanying evidence, with USCIS in
accordance with the form instructions
before January 18, 2013. An application
filed after the filing date deadline will
be rejected.

(vi) Appropriate documents.
Documentary evidence establishing
eligibility for E-2 CNMI nonimmigrant
investor status is required.

(A) Required evidence of admission
includes a valid unexpired foreign
passport and a properly endorsed CNMI
admission document (e.g., entry permit
or certificate) reflecting lawful
admission to the CNMI in long-term
business investor, foreign investor, or
retiree foreign investor status.

(B) Required evidence of long-term
investor status includes:

(1) An unexpired Long-Term Business
Certificate, in the case of an alien in
long-term business investor status.

(2) An unexpired Foreign Investment
Certificate, in the case of an alien in
foreign investor status.

(3) A Foreign Retiree Investment
Certification or a Foreign Retiree
Investment Certificate, in the case of an
alien in retiree investor status.

(C) Required evidence that the long-
term investor is maintaining his or her
investment includes all of the following,
as applicable:

(1) An approval letter issued by the
CNMI government.

(2) Evidence that capital has been
invested, including bank statements
showing amounts deposited in CNMI
business accounts, invoices, receipts or
contracts for assets purchased, stock
purchase transaction records, loan or
other borrowing agreements, land
leases, financial statements, business
gross tax receipts, or any other
agreements supporting the application.

(3) Evidence that the applicant has
invested at least the minimum amount
required, including evidence of assets
which have been purchased for use in
the enterprise, evidence of property
transferred from abroad for use in the
enterprise, evidence of monies
transferred or committed to be
transferred to the new or existing
enterprise in exchange for shares of
stock, any loan or mortgage, promissory
note, security agreement, or other
evidence of borrowing which is secured
by assets of the applicant.

(4) A comprehensive business plan for
new enterprises.

(5) Articles of incorporation, by-laws,
partnership agreements, joint venture
agreements, corporate minutes and
annual reports, affidavits, declarations,
or certifications of paid-in capital.

(6) Current business licenses.

(7) Foreign business registration
records, recent tax returns of any kind,
evidence of other sources of capital.

(8) A listing of all resident and
nonresident employees.

(9) A listing of all holders of business
certificates for the business
establishment.

(10) A listing of all corporations in
which the applicant has a controlling
interest.

(11) In the case of a holder of a
certificate of foreign investment, copies
of annual reports of investment
activities in the CNMI containing
sufficient information to determine
whether the certificate holder is under
continuing compliance with the
standards of issuance, accompanied by
annual financial audit reports
performed by an independent certified
public accountant.

(12) In the case of an applicant who
is a retiree investor, evidence that he or
she has an interest in property in the
CNMI (e.g., lease agreement), evidence
of the value of the property interest (e.g.,
an appraisal regarding the value of the
property), and, as applicable, evidence
of the value of the improvements on the
property (e.g., receipts or invoices of the
costs of construction, the amount paid
for a preexisting structure, or an
appraisal of improvements).

(vii) Physical presence in the CNMI.
Physical presence in the CNMI at the
time of filing or during the pendency of

the application is not required, but an
application may not be filed by, or E-

2 CNMI Investor status granted to, any
alien present in U.S. territory other than
in the CNML If an alien with CNMI
long-term investor status departs the
CNMI on or after the transition program
effective date but before being granted
E—-2 CNMI Investor status, he or she may
not be re-admitted to the CNMI without
a visa or appropriate inadmissibility
waiver under the U.S. immigration laws.
If USCIS grants E-2 CNMI Investor
nonimmigrant classification to an alien
who is not physically present in the
CNMI at the time of the grant, such alien
must obtain an E-2 CNMI Investor
nonimmigrant visa at a consular office
abroad in order to seek admission to the
CNMI in E-2 CNMI Investor status.

(viii) Information for background
checks. USCIS may require an applicant
for E-2 CNMI Investor status, including
but not limited to any applicant for
derivative status as a spouse or child, to
submit biometric information. An
applicant present in the CNMI must pay
or obtain a waiver of the biometric
services fee described in 8 CFR 103.7(b)
for any biometric services provided,
including but not limited to reuse of
previously provided biometric
information for background checks.

(ix) Denial. A grant of E-2 CNMI
Investor status is a discretionary
determination, and the application may
be denied for failure of the applicant to
demonstrate eligibility or for other good
cause. Denial of the application may be
appealed to the USCIS Administrative
Appeals Office or any successor body.

(x) Spouse and children of an E-2
CNMI Investor.

(A) Classification. The spouse and
children of an E-2 CNMI Investor
accompanying or following-to-join the
principal alien, if otherwise admissible,
may receive the same classification as
the principal alien. The nationality of a
spouse or child of an E-2 CNMI investor
is not material to the classification of
the spouse or child.

(B) Employment authorization. The
spouse of an E-2 CNMI Investor
lawfully admitted in the CNMI in E-2
CNMI Investor nonimmigrant status,
other than the spouse of an E-2 CNMI
investor who obtained such status based
upon a Foreign Retiree Investment
Certificate, is eligible to apply for
employment authorization under 8 CFR
274a.12(c)(12) while in E-2 CNMI
Investor nonimmigrant status.
Employment authorization acquired
under this paragraph is limited to
employment in the CNMI only.

(xi) Terms and conditions of E-2
CNMI Investor nonimmigrant status.
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(A) Nonimmigrant status. E—2 CNMI
Investor nonimmigrant status and any
derivative status are only applicable in
the CNML. Entry, employment, and
residence in the rest of the United States
(including Guam) require the
appropriate visa or visa waiver
eligibility. An E-2 CNMI Investor who
enters, attempts to enter or attempts to
travel to any other part of the United
States without the appropriate visa or
visa waiver eligibility, or who violates
conditions of nonimmigrant stay
applicable to any such authorized status
in any other part of the United States,
will be deemed to have violated the
terms and conditions of his or her E-2
CNMI Investor status. An E-2 CNMI
Investor who departs the CNMI will
require an E-2 CNMI investor visa for
readmission to the CNMI as an E-2
CNMI Investor.

(B) Employment authorization. An
alien with E-2 CNMI Investor
nonimmigrant status is only
employment authorized in the CNMI for
the enterprise that is the basis for his or
her CNMI Foreign Investment Certificate
or Long-Term Business Certificate, to
the extent that such Certificate
authorized such activity. An alien with
E-2 CNMI Investor nonimmigrant status
based upon a Foreign Retiree Investor
Certificate is not employment
authorized.

(C) Changes in E-2 CNMI investor
nonimmigrant status. If there are any
substantive changes to an alien’s
compliance with the terms and
conditions of qualification for E-2
CNMI Investor nonimmigrant status, the
alien must file a new application for E—-
2 CNMI Investor nonimmigrant status,
in accordance with the appropriate form
instructions to request an extension of
stay in the United States. Prior approval
is not required if corporate changes
occur that do not affect a previously
approved employment relationship, or
are otherwise non-substantive.

(D) Unauthorized change of
employment. An unauthorized change
of employment to a new employer will
constitute a failure to maintain status
within the meaning of section
237(a)(1)(C)() of the Act.

(E) Periods of admission. (1) An E-2
CNMI Investor may be admitted for an
initial period of not more than two
years.

(2) The spouse and children
accompanying or following-to-join an
E—-2 CNMI Investor may be admitted for
the period during which the principal
alien is in valid E-2 CNMI Investor
nonimmigrant status. The temporary
departure from the United States of the
principal E-2 CNMI Investor shall not
affect the derivative status of the

dependent spouse and children,
provided the familial relationship
continues to exist and the principal
alien remains eligible for admission as
an E-2 CNMI Investor.

(xii) Extensions of stay. Requests for
extensions of E-2 CNMI Investor
nonimmigrant status may be granted in
increments of not more than two years,
until the end of the transition period. To
request an extension of stay, an E-2
CNMI Investor must file with USCIS an
application for extension of stay, with
required accompanying documents, in
accordance with the appropriate form
instructions. To qualify for an extension
of E-2 CNMI Investor nonimmigrant
status, each alien must demonstrate:

(A) Continuous maintenance of the
terms and conditions of E-2 CNMI
Investor nonimmigrant status;

(B) Physical presence in the CNMI at
the time of filing the application for
extension of stay; and

(C) That he or she did not leave
during the pendency of the application.

(xiii) Change of status. An alien
lawfully admitted to the United States
in another valid nonimmigrant status
who is continuing to maintain that
status may apply to change
nonimmigrant status to E-2 CNMI
Investor in accordance with paragraph
(e)(21) of this section, if otherwise
eligible, including but not limited to
having been in CNMI long-term investor
status on the transition date and within
the period provided by paragraph
(e)(23)(v) of this section.

(xiv) Expiration of initial transition
period. Upon expiration of the initial
transition period, the E-2 CNMI
Investor nonimmigrant status will
automatically terminate.

(xv) Fee waiver. An alien applying for
E-2 CNMI Investor nonimmigrant status
is eligible for a waiver of the required
fee for an application based upon
inability to pay as provided by 8 CFR
103.7(c)(1).

(xvi) Waiver of inadmissibility for
applicants present in the CNMI. An
applicant for E-2 CNMI Investor
nonimmigrant status, who is otherwise
eligible for such status and otherwise
admissible to the United States, and
who has provided all appropriate
documents as described in paragraph
(e)(23)(vi) of this section, may be
granted a waiver of inadmissibility
under section 212(d)(3)(A)(ii) of the Act,
including the grounds of inadmissibility
described in sections 212(a)(6)(A)(@i) (to
the extent such grounds arise solely
because of the alien’s presence in the
CNMI on November 28, 2009) and
212(a)(7)(B)(i)(II) of the Act, for the
purpose of granting the E-2 CNMI
Investor nonimmigrant status. Such

waiver may be granted without
additional form or fee required. In the
case of an application by a spouse or
child as described in paragraph
(e)(23)(x) of this section who is present
in the CNMI, the appropriate documents
required for such waiver are a valid
unexpired passport and evidence that
the spouse or child is lawfully present
in the CNMI under section 1806(e) of
title 48, U.S. Code (which may include
evidence of a grant of parole by USCIS
or by the Department of Homeland
Security pursuant to a grant of advance
parole by USCIS in furtherance of
section 1806(e) of title 48, U.S. Code).

* * * * *

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

m 3. The authority citation for part 274a
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1324a; 48
U.S.C. 1806; 8 CFR part 2.

W 4. Section 274a.12 is amended by:

m a. Adding a new paragraph (b)(22);
and by

m b. Adding a new paragraph (c)(12) to
read as follows:

§274a.12 Classes of aliens authorized to
accept employment.

* * * * *

(b) * * *

(22) An alien in E-2 CNMI Investor
nonimmigrant status pursuant to 8 CFR
214.2(e)(23). An alien in this status may
be employed only by the qualifying
company through which the alien
attained the status. An alien in E-2
CNMI Investor nonimmigrant status
may be employed only in the
Commonwealth of the Northern Mariana
Islands for a qualifying entity. An alien
who attained E-2 CNMI Investor
nonimmigrant status based upon a
Foreign Retiree Investment Certificate or
Certification is not employment-
authorized. Employment authorization
does not extend to the dependents of the
principal investor (also designated E—2
CNMI Investor nonimmigrants) other
than those specified in paragraph (c)(12)
of this section;

* * * * *

(C) * * *

(12) An alien spouse of a long-term
investor in the Commonwealth of the
Northern Mariana Islands (E-2 CNMI
Investor) other than an
E—2 CNMI investor who obtained such
status based upon a Foreign Retiree
Investment Certificate, pursuant to 8
CFR 214.2(e)(23). An alien spouse of an
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E-2 CNMI Investor is eligible for
employment in the CNMI only;

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2010-31652 Filed 12—17-10; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 25

[Docket ID OCC-2010-0021]

RIN 1557-AD34

FEDERAL RESERVE SYSTEM

12 CFR Part 228
[Docket No. R—-1387]
RIN 7100-AD50

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 345

RIN 3064—-AD60

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 563e
[Docket ID OTS-2010-0031]
RIN 1550-AC42

Community Reinvestment Act
Regulations

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); Office of
Thrift Supervision, Treasury (OTS).

ACTION: Joint final rule.

SUMMARY: The OCC, the Board, the
FDIC, and the OTS (collectively, “the
agencies”) are adopting revisions to our
rules implementing the Community
Reinvestment Act (CRA). The agencies
are revising the term “community
development” to include loans,
investments, and services by financial
institutions that support, enable, or
facilitate projects or activities that meet
the “eligible uses” criteria described in
Section 2301(c) of the Housing and
Economic Recovery Act of 2008 (HERA),
as amended, and are conducted in
designated target areas identified in
plans approved by the United States

Department of Housing and Urban
Development (HUD) under the
Neighborhood Stabilization Program
(NSP). The final rule provides favorable
CRA consideration of such activities
that, pursuant to the requirements of the
program, benefit low-, moderate-, and
middle-income individuals and
geographies in NSP target areas
designated as “areas of greatest need.”
Covered activities are considered both
within an institution’s assessment
area(s) and outside of its assessment
area(s), as long as the institution has
adequately addressed the community
development needs of its assessment
area(s). Favorable consideration under
the revised rule will be available until
no later than two years after the last date
appropriated funds for the program are
required to be spent by the grantees. The
agencies will provide reasonable
advance notice to institutions in the
Federal Register regarding termination
of the rule once a date certain has been
identified.

DATES: Effective Date: This joint final
rule is effective January 19, 2011.

FOR FURTHER INFORMATION CONTACT:
OCC: Michael S. Bylsma, Director, or
Margaret Hesse, Special Counsel,
Community and Consumer Law
Division, (202) 874-5750; or Greg Nagel
or Brian Borkowicz, National Bank
Examiners, Compliance Policy, (202)
874-4428; Office of the Comptroller of
the Currency, 250 E Street, SW.,
Washington, DC 20219.

Board: Paul J. Robin, Manager,
Reserve Bank Oversight and Policy,
(202) 452-3140; or Jamie Z. Goodson,
Attorney, (202) 452—3667; Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

FDIC: Janet Gordon, Senior Policy
Analyst, Division of Supervision and
Consumer Protection, (202) 898-3850 or
Richard Schwartz, Counsel, Legal
Division, (202) 898—7424; Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

OTS: Stephanie M. Caputo, Senior
Compliance Program Analyst,
Compliance and Consumer Protection,
(202) 906—6549; or Richard Bennett,
Senior Compliance Counsel,
Regulations and Legislation Division,
(202) 906—7409; Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

Background

The Community Reinvestment Act
(CRA) requires the Federal banking and

thrift regulatory agencies to assess the
record of each insured depository
institution in helping to meet the credit
needs of its entire community,
including low- and moderate-income
neighborhoods, consistent with the safe
and sound operation of the institution,
and to take that record into account
when the agency evaluates an
application by the institution for a
deposit facility.? The agencies have
promulgated substantially similar
regulations to implement the
requirements of the CRA.2

There is a pressing need to provide
housing-related assistance to stabilize
communities affected by high levels of
foreclosures. High levels of foreclosures
have devastated communities and are
projected to continue into 2012 and
beyond with damaging spillover effects
for low- and moderate-income census
tracts, as well as middle-income census
tracts, affected by high levels of loan
delinquencies and foreclosures. Among
the many consequences of high levels of
foreclosures are growing inventories of
vacant foreclosed properties and
institution “other real estate owned”
(OREQ) properties, depreciating home
values, declining property tax bases,
and destabilization of communities
directly affected by high levels of
foreclosures and of adjacent and
surrounding neighborhoods.

Neighborhood Stabilization Program
(NSP)

Congress recognized the need to
provide emergency assistance to address
these problems with the establishment
of the Neighborhood Stabilization
Program (NSP) through Division B, Title
111, of the Housing and Economic
Recovery Act of 2008 (HERA), Public
Law 110-289 (2008). Under HERA,
emergency funds (“NSP1”) totaling
nearly $4 billion for the redevelopment
of abandoned and foreclosed properties
were distributed to States and localities
with the greatest need for such funds
according to a formula based on the
number and percentage of home
foreclosures, the number and percentage
of homes financed by a subprime
mortgage-related loan, and the number
and percentage of homes in default or
delinquency in each State or unit of
general local government. Under NSP1,
each of the 50 States and Puerto Rico
received a minimum award of $19.6
million and 254 local areas received

112 U.S.C. 2903.
2 See 12 CFR parts 25, 228, 345, and 563e.
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grants totaling $1.86 billion ranging
from $2.0 million to $62.2 million.3

Using similar criteria, the American
Recovery and Reinvestment Act of 2009
(ARRA), Public Law 111-5 (2009),
provided supplementary NSP funding
(“NSP2”) to be awarded as grants,
through a competitive bidding process,
to State and local governments, as well
as to non-profit organizations and
consortia of non-profit entities. On
January 14, 2010, HUD awarded a
combined total of nearly $2 billion in
NSP2 grants. To receive NSP funding,
each grantee was required to submit an
action plan or application, including
any amendments thereto, to HUD
according to specific alternative
requirements set out by HUD in 2008
and 2009.5

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (the
Dodd-Frank Act), Public Law 111-203,
enacted July 21, 2010, provided $1
billion in additional NSP funding to be
allocated by a funding formula to be
established by HUD within 30 days after
enactment. Under the Dodd-Frank Act,
HUD’s funding formula will continue to
consider the same criteria regarding
foreclosure rates, subprime mortgages,
and home mortgage defaults and
delinquencies and each State will
receive not less than 0.5 percent of the
new funds. Each State or local
government grantee must establish
procedures to create preferences for the
development of affordable rental
housing for properties assisted with the
funds made available under the Dodd-
Frank Act.6 On September 8, 2010, HUD
announced the allocation of $970
million in NSP3 funding to 283 grantees
nationwide and has issued guidance to
grantees on the preparation and
submission of action plans.

Section 2301(c) of HERA, as amended,
establishes five activities that are
“eligible uses” of NSP funds (for
purposes of this rule, designated as
“NSP-eligible activities”). NSP-eligible
activities are projects or activities that
use the NSP funds to: (1) Establish
financing mechanisms for purchase and
redevelopment of foreclosed upon
homes and residential properties,
including such mechanisms as soft-
seconds, loan loss reserves, and shared

3 See “Neighborhood Stabilization Grants,” http://
www.hud.gov/offices/cpd/communitydevelopment/
programs/neighborhoodspg/nsp1.cfm.

4 See “Neighborhood Stabilization Program 2,”
http://www.hud.gov/offices/cpd/
communitydevelopment/programs/
neighborhoodspg/arrafactsheet.cfm.

574 FR 21377 (May 7, 2009); 73 FR 58330 (Oct.

6, 2008).

6 HUD published formula allocations and
program requirements for NSP3 grants on October
19, 2010. See 75 FR 64322 (Oct. 19, 2010).

equity loans for low- and moderate-
income homebuyers; (2) purchase and
rehabilitate homes and residential
properties that have been abandoned or
foreclosed upon, in order to sell, rent, or
redevelop such homes and properties;
(3) establish and operate land banks for
homes and residential properties that
have been foreclosed upon; (4) demolish
blighted structures; and (5) redevelop
demolished or vacant properties.” In
addition, Section 2301(f)(3)(A) of HERA,
as amended, provides that all NSP funds
must be used with respect to
individuals and families whose income
does not exceed 120 percent of the area
median income, and not less than 25
percent of funds must be used to house
individuals and families whose incomes
do not exceed 50 percent of area median
income.?

HUD approves NSP action plans and
applications, including amendments
thereto (hereinafter referred to as “NSP
plans” or “plans”), for all NSP grantees.
These public documents must designate
“areas of greatest need” for targeting
NSP-eligible activities, consistent with
statutory criteria. The vast majority of
NSP-targeted areas are listed on a map
database located on HUD’s Web site at:
http://www.hud.gov/nspmaps.
However, there may be a few NSP-
targeted geographies in HUD-approved
State NSP1 plans that are not identified
in the HUD census tract database.
Information about these targeted areas
may be found in the individual plans.
NSP3 targeting data will periodically be
added to these maps in a timely manner
following approval of grantee action
plans.

HUD has allocated NSP funds in a
way that assists communities with the
greatest need to address the adverse
consequences of elevated foreclosure
levels, consistent with Congressional
intent. Allowing institutions to receive
CRA consideration for NSP-eligible
activities in NSP-targeted areas creates
an opportunity to leverage government
funding targeted to areas with high
foreclosure or vacancy rates.

Proposed Rule

The definition of “community
development” is a key definition in the
agencies’ CRA regulations. Financial

7NSP2 and NSP3 funds for redevelopment of
demolished or vacant properties may be used only
for housing.

8 Section 1497 of the Dodd-Frank Act amended
Section 2301(f)(3)(A) of HERA. Prior to this
amendment, applicable to NSP1 and NSP2, not less
than 25 percent of funds had to be used “for the
purchase and redevelopment of abandoned or
foreclosed homes and residential properties that
will be used” to house individuals and families
whose incomes do not exceed 50 percent of area
median income.

institutions receive positive
consideration in their CRA
examinations for community
development loans, qualified
investments, and community
development services which have a
primary purpose of “community
development.”

The agencies proposed to revise the
interagency CRA regulations by adding
to the definition of “community
development” loans, investments, and
services that support, enable, or
facilitate NSP-eligible activities in
designated target areas identified in
plans approved by HUD under the
NSP.9 For example, under the proposed
revised definition of “community
development,” a financial institution
would receive favorable CRA
consideration for a donation of OREO
properties to non-profit housing
organizations in eligible middle-income,
as well as low- and moderate-income,
geographies. In addition, under the
proposal, institutions would receive
favorable CRA consideration if they
provided financing for the purchase and
rehabilitation of foreclosed, abandoned,
or vacant properties in targeted areas.
Other examples of activities that would
receive favorable CRA consideration
under the proposal are loans,
investments, and services that support
the redevelopment of demolished or
vacant properties in such areas,
consistent with eligible uses for NSP
funds.

Although the CRA rules expressly
encourage activities that benefit low- or
moderate-income individuals or
geographies, the agencies have created
limited exceptions to address certain
adverse circumstances that may affect
middle-income individuals and
geographies.1? The agencies believe that
the purposes of CRA can be served by
providing CRA incentives to institutions
to engage in community development
loans, investments and services that
meet the narrowly tailored requirements
of the NSP. First, HUD has stated that
its funding of these programs was
designed to satisfy Congressional intent
that the funds have maximum impact
and be targeted to States and local
communities with the greatest needs.?
In addition, while, by its statutory
terms, the NSP may benefit middle-
income individuals, grantees must use
at least 25 percent of their funds to

975 FR 36016 (Jun. 24, 2010).

1070 FR 44256 (Aug. 2, 2005), and 71 FR 18614
(Apr. 12, 2006).

11 See HUD, NSP Frequently Asked Questions,
http://www.hud.gov/offices/cpd/
communitydevelopment/programs/
neighborhoodspg/pdf/
nsp_faq formula_allocation.pdyf.
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http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/pdf/nsp_faq_formula_allocation.pdf
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/pdf/nsp_faq_formula_allocation.pdf
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/pdf/nsp_faq_formula_allocation.pdf
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/arrafactsheet.cfm
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/arrafactsheet.cfm
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/arrafactsheet.cfm
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/nsp1.cfm
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/nsp1.cfm
http://www.hud.gov/offices/cpd/communitydevelopment/programs/neighborhoodspg/nsp1.cfm
http://www.hud.gov/nspmaps
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house low-income individuals and
families.

Under the current CRA rules, an
institution is evaluated primarily on
how well it helps meet the credit and
community development needs of its
CRA assessment area(s). However, the
agencies note that many foreclosed
residential properties owned by an
institution may be located in areas that
are outside of the institution’s CRA
assessment area(s). Restricting CRA
consideration of NSP-eligible activities
to an institution’s assessment area(s)
may not fully help to promote
Congress’s objectives for the NSP.
Therefore, the proposed rule provided
that an institution that has adequately
addressed the community development
needs of its assessment area(s) may
receive favorable consideration for NSP-
eligible activities under this provision
that are outside of its assessment area(s).

There is precedent for allowing
greater flexibility concerning the CRA
focus on assessment area(s) in certain
temporary and exigent circumstances.
For example, in 2006, the agencies
issued a supervisory policy statement
providing that an institution would
receive favorable CRA consideration for
engaging in activities that helped
revitalize or stabilize areas affected by
Hurricanes Katrina and Rita, even if
such areas were not in the institution’s
assessment area(s), provided the
institution had adequately met the CRA-
related needs of its assessment area(s).

Finally, the agencies stated their
intention that the proposed rule be
generally tied to the duration of the
NSP. As described more fully below, the
NSP does not have a “sunset” date.
Therefore, a specific termination date
for the regulatory provision was not
proposed. Instead, the proposed rule
provided that NSP-eligible activities
would receive favorable consideration
under the new rule if conducted no later
than two years after the last date
appropriated funds for the program are
required to be spent by the grantees. The
proposal indicated that the agencies will
provide reasonable advance notice to
institutions in the Federal Register
regarding termination of the rule once a
date certain has been identified.

The proposed rule would have
imposed no new requirements on
institutions. It simply would have
expanded the categories of activities
that qualify for CRA consideration as
“community development.” No
institution would be required to provide
loans, investments, or services pursuant
to the proposed expanded definition. In
addition, any community development
loans that may be made by large
institutions under the proposed new

provision would be covered under
existing loan reporting requirements. As
such, no new reporting requirements
and negligible, if any, administrative
costs would result from the proposed
rule if adopted. The agencies
anticipated that the proposal, if
finalized, would provide an incentive
for institutions to engage in activities
that stabilize foreclosure affected
communities approved for NSP projects.
Thus, the proposed rule would create an
opportunity to leverage government
funded projects with complementary
private financing in areas targeted for
assistance with minimal, if any,
regulatory burden or costs.

Review of Comments on the Proposed
Rule and Agencies’ Final Rule

Together, the agencies received 34
comments addressing the proposed
revision that would expand the
definition of “community
development.” 12 The commenters
represented a variety of industry,
consumer, community development,
and governmental entities. The
commenters generally supported
expanding the definition of “community
development” to encourage housing-
related assistance to stabilize
communities affected by high levels of
foreclosures and delinquencies.

In addition to a request for comments
generally, the agencies asked for and
received comment on five specific
issues in connection with the proposal.

Activities Eligible for CRA
Consideration: Virtually all of the
commenters supported the intent of the
proposed rule to permit CRA
consideration, as a component of the
regulatory “community development”
definition, of loans, investments, and
services that support activities that are
NSP-eligible and are conducted in NSP-
targeted areas. In particular, the
agencies requested comment on whether
favorable CRA consideration should be
limited to support of those activities
specified in a HUD-approved NSP plan
for the relevant area or support of
specific activities that have been funded
by the NSP. The commenters that
specifically addressed the question
opposed limiting CRA consideration to
such activities. For example, a
community development organization
stated that so limiting covered activities
would unduly burden banks and

12 The Board also received over 650 other
comments that stated that banks should not receive
an “outstanding” rating if they contributed to
economic decline and should assist their
communities, should not be allowed to pick the
geographic area or affiliates considered, and should
get a “failing” rating if they discriminate against
African-American and Latino communities.

examiners by requiring them to verify
that an activity was covered by a plan.

A few industry and government
commenters suggested that the agencies
adopt a broader rule that provides
express CRA consideration for activities
that are not NSP-eligible and/or are
outside of geographies covered in NSP-
targeted areas. Several other
commenters stated that the agencies
should provide consideration for
activities that are NSP-eligible, but are
not specifically covered in the
underlying NSP plans. By contrast, six
community development organizations
that target low- and moderate-income
communities stated that donations of
OREOQ in poor condition can carry
associated costs and liability for a
receiving organization. These
organizations recommended providing
favorable CRA consideration for such
donations only if they are consistent
with local and/or regional government
or nonprofit plans and the donor
institutions fund associated costs, such
as demolition and environmental
remediation costs. The agencies will
consider the credit given to donations of
OREQ as part of their general regulatory
review of CRA regulations.

The agencies have considered the
comments on the scope of the
“community development” definition
and are adopting the revision to the
definition as proposed, with only minor
changes to statutory references. This
revision to the definition of “community
development” is narrowly tailored to
encourage financial institutions to
support stabilization efforts in targeted
areas identified by the Federal
government as having greater need for
assistance as a result of the foreclosure
crisis. Commenters opposed limiting
favorable CRA consideration to those
NSP-eligible activities expressly
described in NSP plans or to those
funded by NSP programs, as discussed
above. The agencies note that the final
rule allows institutions to receive CRA
consideration for supporting, enabling,
or facilitating NSP-eligible activities in
the geographic areas targeted in NSP
program plans.

As noted above, the agencies believe
that allowing institutions to receive
CRA consideration for supporting,
enabling, or facilitating NSP-eligible
activities in NSP-targeted areas will
help to leverage scarce government
funding to those designated areas with
the greatest need for such activities.
Finalization of this rule will provide an
immediate incentive for institutions to
undertake activities that will support
the stabilization of areas targeted for
NSP-initiatives.
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In addition, the agencies note that,
under the current CRA rules and
interagency guidance, CRA
consideration is already available for
some neighborhood stabilization
activities. First, revitalization and
stabilization activities in low- and
moderate-income geographies or in
distressed or underserved
nonmetropolitan middle-income
geographies receive positive
consideration under the existing CRA
rules, regardless of whether these areas
are targeted areas under the NSP.13
Similarly, foreclosure prevention
programs may also receive positive CRA
consideration, for example, if they are
part of a loan program that is designed
to provide sustainable relief to
homeowners facing foreclosure on their
primary residences or if they help to
revitalize or stabilize low- or moderate-
income geographies.14 In addition,
below-market sales and donations of
OREO properties to nonprofit
organizations, consistent with safe and
sound banking operations, also may
receive positive consideration under the
existing CRA rules. The CRA rules
provide favorable consideration for
grants, which would include an in-kind
donation of property. If these grants
have a primary purpose of community
development, such as to provide
affordable housing to low- and
moderate-income individuals, they also
would already receive positive CRA
consideration as a qualified
investment.15 Further, favorable CRA
consideration is given for technical
assistance about financial services to
community-based groups, local or Tribal
government agencies, or intermediaries
that help to meet the credit needs of
low- and moderate-income individuals
or small businesses and farms.16

Favorable CRA consideration also is
available for certain activities involving
multifamily housing.1” In addition,

1312 CFR 25.12(g)(4), 228.12(g)(4), 345.12(g)(4),
and 563e.12(g)(4).

14 Interagency Questions and Answers Regarding
Community Reinvestment (Questions and
Answers), 75 FR 11642, 11647, 11650-51, 11654—
55 (Mar. 11, 2010) (Q&As §  .12(g)(4)(i)-1,

§  12(i)-3,and §_ .22(a)-1).

15 Questions and Answers, 75 FR at 1165253
(Q%A'§  .12(1)-5).

16 Questions and Answers, 75 FR at 11650-51,
11657 (Q&As §  .12(1)-1,§  .12(i)-3, and
§___.22(b)(5)-1).

17 Under the agencies’ current CRA regulations,
“community development” includes activities
related to affordable multifamily housing, and a
“community development loan” includes
construction and permanent financing of
multifamily rental property serving low- and
moderate-income persons. 12 CFR 25.12(g)(1),
228.12(g)(1), 345.12(g)(1), and 563e.12(g)(1);
Questions and Answers, 75 FR at 11648 (Q&A
§  .12(h)-1). Further, a “home mortgage loan”
includes a multifamily dwelling loan, and a

economic development activities not
directly related to housing may qualify
for favorable CRA consideration. For
example, “qualified investments” for
which favorable CRA consideration may
be given include investments, grants,
deposits, or shares in or to organizations
supporting activities essential to the
capacity of low- and moderate-income
individuals or geographies to utilize
credit or to sustain economic
development.18

Finally, the agencies note that they
have begun a regulatory review of the
CRA rules generally, and as part of that
regulatory review, the agencies will
carefully consider any comments
received through this rulemaking that
may recommend further changes to the
definition of “community
development.”19

Reference to Statutes Appropriating
Funds to NSP: In the proposal, the
regulatory text specifically referred to
the two statutes that authorized funds
under NSP1 and NSP2, the HERA and
the American Recovery and
Reinvestment Act of 2009, respectively.
As stated above, since the agencies
issued their proposal, Congress
provided an additional $1 billion to the
NSP under the Dodd-Frank Act. Based
on this additional authorization and the
fact that the rule’s reference to the NSP
now covers any of that program’s
iterations (thus far NSP1, NSP2, and
NSP3), the agencies need to amend the
final regulatory language to account for
these funds. Rather than add a reference
to the Dodd-Frank Act, and thereafter
amend the rule whenever a statute
provides additional funds, the agencies
have revised § _.12(g)(5)(i) to refer
solely to HERA.20

Sunset: The duration of the agencies’
proposed rule was generally linked to
the duration of the NSP. Under NSP1,
grantees must expend NSP funds within
four years of the date the grant is
awarded. Under NSP2, grantees have
three years from that date to fully spend
the grant, and HUD was required to
obligate all funds appropriated for NSP2

“qualified investment” includes an investment,
grant, deposit, or share in organizations engaged in
rehabilitating or constructing affordable multifamily
rental housing. Questions and Answers, 75 FR at
11651-52 (Q&As §  .12()-1and §  .12(t)-4).

18 Questions and Answers, 75 FR at 11652 (Q&A
§ 12(t)-4).

19 See 75 FR 35686 (Jun. 23, 2010).

201n the proposed rule text, the agencies referred
to Section 2301(c)(3) of the HERA with regard to
that provision’s NSP “eligible uses” definition.
Section 2301(c)(3) was changed to 2301(c)(4) in the
Helping Families Save Their Homes Act of 2009,
Public Law 111-22, § 105(a) (2009). Rather than
change the reference in the regulatory text, and risk
having to change that reference in the future, the
agencies are using the term “eligible uses” and
referring to Section 2301(c) generally.

in February 2010. The funds
appropriated in the Dodd-Frank Act also
must be fully expended by grantees
within three years after they receive
their grants, and HUD is required to
obligate all funds appropriated by the
Dodd-Frank Act by July 2011. Since the
NSP does not have a termination date,
Congress could appropriate additional
funds for the program in future years.
Therefore, a specific termination date
for the regulatory provision was not
proposed. Instead, the proposed rule
provided that NSP-eligible activities
would receive favorable consideration
under the new rule if conducted no later
than two years after the last date
appropriated funds for the program are
required to be spent by the grantees.

Most commenters supported the
proposal to allow CRA consideration of
qualifying loans, investments, and
services that are provided no later than
two years after the last date
appropriated funds for the program are
required to be spent by grantees. A few
commenters stated that there should be
no “sunset” date. These commenters
asserted that need for NSP-eligible
activities will remain even after Federal
funding is no longer available;
continuing CRA consideration would
encourage financial institutions to help
to meet those needs.

The agencies carefully considered
these comments and are adopting the
revision as proposed. The agencies
believe that two years after the last date
appropriated funds for the program are
required to be spent by grantees
generally allows sufficient time for
institutions to engage in meaningful
community development activities in
NSP-targeted areas. As indicated in the
proposal, the agencies will provide
reasonable advance notice to
institutions in the Federal Register
regarding termination of the rule once a
certain date has been identified.

Benefit to Low-, Moderate-, and
Middle-Income Communities: As noted
above, the CRA rules expressly
encourage activities that benefit low- or
moderate-income individuals or
geographies. Nevertheless, to address
certain adverse circumstances, the
agencies have created limited
exceptions to permit favorable
consideration of activities that benefit
middle-income individuals and
geographies in addition to low- and
moderate-income individuals and
geographies.2?

Most commenters supported the
expansion to permit CRA consideration
of activities that may benefit middle-

2170 FR 44256 (Aug. 2, 2005) and 71 FR 18614
(Apr. 12, 2006).
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income individuals and communities,
consistent with the NSP program.
Although a few of these commenters
emphasized that the focus of CRA
should continue to be on low- and
moderate-income households and
neighborhoods, the commenters
supported the proposal to redefine
“community development” to align with
NSP-eligible activities in designated
areas identified in plans approved by
HUD.

After careful review of these
comments and as proposed, the agencies
are including activities that benefit
middle-income individuals and
geographies among the activities for
which the agencies may provide
favorable CRA consideration under the
final rule.

Recognition of NSP-Eligible Activities
Outside of Assessment Area(s): Under
the current CRA rules, an institution is
evaluated primarily on how it helps
meet the credit and community
development needs of its CRA
assessment area(s). However, many
foreclosed properties owned by an
institution may be located in areas that
are outside of the institution’s CRA
assessment area(s). As noted in the
proposal, restricting CRA consideration
of NSP-eligible activities to an
institution’s assessment area(s) may not
fully help to promote Congress’s
objectives for the NSP. Therefore, the
proposed rule provided that an
institution that has adequately
addressed the community development
needs of its assessment area(s) may
receive favorable consideration for NSP-
eligible activities under this provision
that are outside of its assessment area(s).
The agencies also specifically asked for
comment on this aspect of the proposal.

The commenters that addressed this
issue unanimously supported allowing
CRA consideration for NSP projects
outside of an institution’s assessment
area(s), provided the institution has met
the community development needs
within its assessment area(s). Several
commenters suggested that the agencies
should issue additional guidance on, for
example, how financial institutions may
demonstrate that they have adequately
met the needs in their assessment
area(s) and how outside-the-assessment
area activities will be allocated toward
an institution’s State-wide and overall
CRA ratings. One financial institution
trade association suggested that
community banks receive favorable CRA
consideration for NSP-eligible activities
in the banks’ assessment areas whether
or not the area is in an NSP-targeted
area.

The agencies carefully considered
these comments and are adopting the

rule as proposed. The final rule, like the
proposal, allows institutions to receive
favorable consideration for activities
that benefit low-, moderate-, and
middle-income individuals and
geographies in the institution’s
assessment area(s) or areas outside the
bank’s assessment area(s) provided the
institution has adequately addressed the
community development needs of its
assessment area(s). To the extent
additional guidance may be needed on
this provision, the agencies will
consider it in connection with a future
revision of the Interagency Questions
and Answers Regarding Community
Reinvestment or examination
procedures.

Potential Costs and Benefits: Only
five commenters directly responded to
the agencies’ request for comment on
the potential costs and benefits of the
proposed rule, if adopted. Most of these
commenters predicted there would be
only negligible costs associated with the
proposed revision, typically in the form
of additional administrative costs,
including capturing loan data, and
training. These commenters generally
thought that the rule would result in
some benefit to communities affected by
the foreclosure crisis. A trade
association of community banks and a
financial institution stated that they
anticipate additional administrative
costs for loan documentation and
reporting and for staff training if the
proposed rule is adopted but did not
estimate those costs.

Effect on an Institution’s Decisions
about Community Development
Activities: The agencies also asked for
specific comment about whether and
the extent to which the proposed rule,
if adopted, would affect an institution’s
decisions about the amount, type, and
location of community development
loans, investments, and services it will
provide. Four of the five commenters
that addressed this request for comment
believed that the rule would affect
positively an institution’s decisions
about the types and amount of
community development activities it
will provide. The other commenter
stated that the rule would provide an
incentive for institutions to engage in
NSP-eligible activities, but might not
substantially alter institutions’ general
CRA decision-making.

Effective Date

The final rule becomes effective 30
days after publication in the Federal
Register. That effective date is
consistent with section 553 of the
Administrative Procedure Act, which
provides that a substantive rule may not
be made effective until 30 days after

publication in the Federal Register,
with specified exceptions. 5 U.S.C.
553(d). Section 302 of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(CDRI) provides that regulations
prescribed by a Federal banking agency
that contain additional reporting,
disclosure, or other new requirements
on insured depository institutions shall
take effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form, with certain exceptions.
12 U.S.C. 4802(b). Section 302 of the
CDFR does not apply to this final rule
because the final rule does not prescribe
additional reporting, disclosures, or
other new requirements on insured
depository institutions. As discussed in
detail above in the SUPPLEMENTARY
INFORMATION, the final rule instead
expands the types of activities for which
such institutions may receive favorable
CRA consideration.

Regulatory Analysis
Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Ch.
3506; 5 CFR part 1320 Appendix A.1),
each agency reviewed its final rule and
determined that there are no collections
of information. The final rule would
expand the types of activities that
qualify for CRA consideration, if an
institution chooses to engage in them,
but it would not impose any new
requirements, including paperwork
requirements. The overall cost of this
final rule is expected to be negligible, at
most. The amendments could have a
negligible effect on burden estimates for
existing information collections,
including recordkeeping requirements
for community development loans.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires agencies that are
issuing a final rule to prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the final rule on
small entities.22 The RFA provides that
agencies are not required to prepare and
publish a regulatory flexibility act
analysis if the agencies certify that the
final rule will not, if promulgated, have
a significant economic impact on a
substantial number of small entities.23
The Small Business Administration
(SBA) has defined “small entities” for
banking purposes as a bank or savings
association with $175 million or less in

22 See 5 U.S.C. 603(a).
23 See 5 U.S.C. 605(b).
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assets.24 13 CFR 121.201. Each agency
has reviewed the impact of this final
rule on the small entities subject to its
regulation and supervision and
addresses the RFA requirements, as
appropriate, below.

OCC: The OCC has reviewed the final
amendments to Part 25. The final rule
would expand the definition of the term
“community development,” which is
applied in the CRA regulations’
performance tests. However, the final
rule does not impose new requirements
on small entities because the CRA
performance test for small entities (as
defined above) does not require
community development activities.
Rather, the final rule reduces burden by
expanding the types of community
development activities for which
institutions may receive CRA
consideration. Only 605 national banks
are small entities based on the SBA’s
general principles of affiliation (13 CFR
121.103(a)) and the size threshold for
commercial banks and trust companies.
The OCC reviewed national banks with
assets of less than $175 million that are
evaluated under the lending,
investment, and service tests, which are
normally applicable to large banks, the
community development test, which is
applicable to wholesale and limited
purpose banks, and the community
development performance factor
applicable to intermediate small banks.
As of June 30, 2010, only 13 of the 605
national banks that are small entities
would be evaluated on their community
development activities under these
examination types. The rest would be
evaluated under the small bank
examination procedures, which do not
require consideration of community
development activities. The OCC has
determined and therefore certifies,
pursuant to section 605(b) of the RFA,
that the final rule will not have a
significant economic impact on a
substantial number of small entities.

OTS: The OTS has reviewed the final
amendments to Part 563e. The final rule
would expand the definition of the term
“community development,” which is
applied in the CRA regulations’
performance tests. However, the final
rule does not impose new requirements
on small entities because the CRA
performance test for small entities (as
defined above) does not require
community development activities.
Rather, the final rule reduces burden by
expanding the types of community
development activities for which

24 A financial institution’s assets are determined
by averaging the assets reported on its four
immediately preceding full quarterly financial
statements.

institutions may receive CRA
consideration. The Small Business
Administration (SBA) has defined
“small entities” for banking purposes as
a savings association with $175 million
or less in assets. See 13 CFR 121.201. As
of September 23, 2010, only 361 OTS-
regulated thrifts are small entities with
assets of $175 million or less. However,
also as of that date, only three of those
small savings associations are wholesale
or limited purpose savings associations
whose community development
activities would be evaluated as an
automatic part of the CRA examination
process. Another three are special
purpose savings associations not subject
to CRA. The OTS has determined and
therefore certifies, pursuant to section
605(b) of the RFA, that the final rule
will not have a significant economic
impact on a substantial number of small
entities.

FDIC: The FDIC has reviewed the
proposed amendments to part 345. The
proposal does not impose new
requirements on small entities because
the CRA performance test for small
entities (as defined above) does not
require community development
activities. Rather, the proposed rule
reduces burden by expanding the types
of community development activities
for which institutions may receive CRA
consideration. As of June 30, 2010, FDIC
regulated entities under the SBA’s size
criteria, with assets of less than $175
million, totaled 2840. However, also as
of that date, only 5 of those banks that
are small entities would be required to
engage in community development
activities under the examination types
that include such consideration. The
FDIC has determined and therefore
certifies, pursuant to section 605(b) of
the RFA, that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Board: The Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) (RFA) requires an
agency to perform an initial and final
regulatory flexibility analysis on the
impact a rule is expected to have on
small entities. The Small Business
Administration has defined “small
entities” for banking purposes as a
banking organization with $175 million
or less in assets. See 13 CFR 121.201.
The Board received no comments
directly addressing the initial regulatory
flexibility analysis. The Board has
prepared the following final regulatory
flexibility analysis pursuant to section
604 of the RFA.

1. Statement of the need for, and
objectives of, the final rule. As
explained above in the supplementary
information, the Board believes that it is
desirable to expand eligibility for

favorable CRA consideration to NSP-
eligible activities and areas, in order to
provide financial institutions incentives
to leverage NSP funding by providing
loans, investments, and services in areas
with high foreclosure or vacancy rates.
The final rule expands the definition of
the term “community development,”
which is applied in the CRA
regulations’ performance tests.
However, it does not impose new
requirements on small entities because
the CRA performance test for small
entities does not require community
development activities. Rather, the final
rule expands the types of community
development activities for which
institutions may receive CRA
consideration.

2. Summary of the significant issues
raised by public comment in response to
the Board’s initial analysis, the Board’s
assessment of such issues, and a
statement of any changes made as a
result of such comments. The Board
published an initial regulatory
flexibility analysis in connection with
the proposed rule and requested
comment on the effect of the proposed
rule on small entities. See 75 FR 36016,
36020 (Jun. 24, 2010). The Board
received no comments specifically
addressing the Board’s initial regulatory
flexibility analysis. A financial
institution trade association and a bank
stated that institutions that seek CRA
consideration for covered activities
under a final rule would incur
administrative costs, such as costs for
documentation of activities and
training. Those commenters did not
estimate those costs or indicate that they
especially affect small entities. The
Board made no changes to the proposed
rule based on public comment regarding
costs associated with the final rule,
because entities are not required to seek
CRA consideration for covered activities
under the final rule. Rather, entities may
continue to seek CRA consideration for
activities included in the definition of
“community development” prior to the
expansion of that definition by this final
rule.

3. Small entities affected by the final
rule. As of June 2010, the Board
supervised 392 banking organizations
that meet the definition of small
entities, all of which are subject to the
final rule.

4. Recordkeeping, reporting, and
compliance requirements. The final rule
does not impose any new recordkeeping
or reporting requirements, as the final
rule does not require supervised
banking organizations to engage in
community development activities.
Institutions that elect to seek credit for
community development activities
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under the expanded “community
development” definition under the final
rule will need to maintain
documentation regarding those
activities.

5. Significant alternatives to the final
revisions. Given that the final rule does
not require institutions to fund NSP-
eligible activities and reduces burdens
and restrictions on CRA funding in
general, the Board does not believe any
other alternatives would accomplish the
stated objectives while minimizing
burden of the final rule. The legal basis
of the final rule is in CRA Section 806,
12 U.S.C. 2905. The final rule expands
the definition of the term “community
development,” which is applied in the
CRA regulations’ performance tests.
However, it does not impose new
requirements on small entities because
the CRA performance test for small
entities does not require community
development activities. Rather, the final
rule expands the types of community
development activities for which
institutions may receive CRA
consideration.

OTS Executive Order 12866
Consideration

Pursuant to Executive Order 12866,
OMB’s Office of Information and
Regulatory Affairs (OIRA) designated
the proposed rule to be significant but
did not determine whether the proposal
would have an annual effect on the
economy of $100 million or more. OTS
solicited comment on the costs and
benefits of the proposed rule, if adopted.

As summarized elsewhere in the
SUPPLEMENTARY INFORMATION, five
commenters directly addressed the
issue. In general, these commenters
predicted there would be only negligible
costs associated with the proposed
revision, typically in the form of
additional administrative costs,
including capturing loan data and
training. A trade association of
community banks and a financial
institution stated that they anticipate
additional administrative costs for loan
documentation and reporting and for
staff training if the proposed rule is
adopted but did not estimate those
costs. Another financial institution
indicated that since no new reporting
requirements would be imposed, it did
not foresee any incremental costs
beyond the cost of doing business.
Similarly, a trade association for home
builders indicated the costs would be
negligible since the rule would not
place any new requirements on
financial institutions. A State banking
department said there appears to be few,
if any, costs.

Even the potential negligible costs
would only apply to those savings
associations that choose to seek CRA
consideration for engaging in NSP-
eligible activities under the new
provision promulgated in today’s final
rule. As discussed elsewhere in the
SUPPLEMENTARY INFORMATION, including
the Regulatory Flexibility Act Analysis,
many savings associations are not
evaluated for community development
activities. Small savings associations
(currently defined as those with under
$274 million in assets, 12 CFR
563e.12(u)(1)) are only evaluated for
community development under the
small institution test “as appropriate,” in
other words, when it is necessary to
determine if they meet or exceed the
standards for a satisfactory rating or at
their request. 12 CFR part 563e;
Questions and Answers, 75 FR at 11662
(Q&A §  .26(b)-2). Currently, 471 of
the 741 savings associations are small.

Further, as discussed elsewhere in the
SUPPLEMENTARY INFORMATION, even
without the new provision in today’s
final rule, CRA consideration has
already been available for some
neighborhood stabilization activities
under the pre-existing CRA rules and
interagency guidance. Revitalization
and stabilization activities in low- and
moderate-income geographies or in
distressed or underserved
nonmetropolitan middle-income
geographies receive positive
consideration under the existing CRA
rules, regardless of whether these areas
are targeted areas under the NSP.
Foreclosure prevention programs may
also receive positive CRA consideration,
for example, if they are part of a loan
program that is designed to provide
sustainable relief to homeowners facing
foreclosure on their primary residences
or if they help to revitalize or stabilize
low- or moderate-income geographies.
Below-market sales and donations of
OREO properties to nonprofit
organizations, consistent with safe and
sound banking operations, also may
receive positive consideration under the
existing CRA rules. The CRA rules
provide favorable consideration for
grants, which would include an in-kind
donation of property; if these grants
have a primary purpose of community
development, such as to provide
affordable housing to low- and
moderate-income individuals, they also
would already receive positive CRA
consideration as a qualified investment.
Favorable CRA consideration is given
for technical assistance about financial
services to community-based groups,
local or Tribal government agencies, or
intermediaries that help to meet the

credit needs of low- and moderate-
income individuals or small businesses
and farms. Favorable CRA consideration
is available for certain activities
involving multifamily housing.
Economic development activities not
directly related to housing may qualify
for favorable CRA consideration.

These commenters generally thought
that the rule would result in some
benefit to communities affected by the
foreclosure crisis. Four of the five
commenters that addressed the issue
believed that the rule would affect
positively an institution’s decisions
about the types and amount of
community development activities it
will provide. These comments were
from a trade association for State
banking supervisors, a State banking
department, a trade association for
home builders, and a financial
institution. The other commenter,
another financial institution, indicated
that the rule would provide an incentive
for institutions to engage in NSP-eligible
activities, but might not substantially
alter institutions’ general CRA decision-
making.

As discussed elsewhere in the
SUPPLEMENTARY INFORMATION, the
duration of the final rule is generally
linked to the duration of the NSP. Under
NSP1, grantees must expend NSP funds
within four years of the date the grant
is awarded. Under NSP2, grantees have
three years from that date to fully spend
the grant, and HUD was required to
obligate all funds appropriated for NSP2
in February 2010. The funds
appropriated in the Dodd-Frank Act also
must be fully expended by grantees
within three years after they receive
their grants, and HUD is required to
obligate all funds appropriated by the
Dodd-Frank Act by July 2011. The final
rule provides that NSP-eligible activities
will receive favorable consideration
under the new rule if conducted no later
than two years after the last date
appropriated funds for the program are
required to be spent by the grantees.
After that date, the rule will cease to

apply.

In light of the foregoing, OIRA has
designated the final rule to be
significant but not to have an annual
effect on the economy of $100 million
or more.

OCC and OTS Unfunded Mandates
Reform Act of 1995 Determination

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act) (2 U.S.C.
1532) requires that covered agencies
prepare a budgetary impact statement
before promulgating a rule that includes
any Federal mandate that may result in
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the expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. If a budgetary
impact statement is required, section
205 of the Unfunded Mandates Act also
requires covered agencies to identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule. The OCC and the
OTS have determined that this final rule
will not result in expenditures by State,
local, and Tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, neither
agency has prepared a budgetary impact
statement or specifically addressed the
regulatory alternatives considered.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Impact of Federal Regulation on
Families

The FDIC has determined that this
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999, Public Law 105-277 (5 U.S.C. 601
note).

List of Subjects
12 CFR Part 25

Community development, Credit,
Investments, National banks, Reporting
and recordkeeping requirements.

12 CFR Part 228

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

12 CFR Part 345

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

12 CFR Part 563e

Community development, Credit,
Investments, Reporting and
recordkeeping requirements, Savings
associations.

Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR Chapter I
Authority and Issuance

For the reasons discussed in the joint
preamble, the Office of the Comptroller
of the Currency amends part 25 of

chapter I of title 12 of the Code of
Federal Regulations as follows:

PART 25— COMMUNITY
REINVESTMENT ACT AND
INTERSTATE DEPOSIT PRODUCTION
REGULATIONS

m 1. The authority citation for part 25
continues to read as follows:

Authority: 12 U.S.C. 21, 22, 26, 27, 30, 36,
93a, 161, 215, 215a, 481, 1814, 1816, 1828(c),
1835a, 2901 through 2907, and 3101 through
3111.

m2.In§25.12:

m a. Republish the introductory text of
paragraph (g);

m b. Remove the word “or” at the end of
paragraph (g)(3);

m c. Remove the period at the end of
paragraph (g)(4)(iii)(B) and add ; or” in
its place; and

m d. Add a new paragraph (g)(5).

The republication and addition read as
follows:

§25.12 Definitions.

* * * * *

(g) Community development means:
* * * * *

(5) Loans, investments, and services
that—

(i) Support, enable or facilitate
projects or activities that meet the
“eligible uses” criteria described in
Section 2301(c) of the Housing and
Economic Recovery Act of 2008 (HERA),
Public Law 110-289, 122 Stat. 2654, as
amended, and are conducted in
designated target areas identified in
plans approved by the United States
Department of Housing and Urban
Development in accordance with the
Neighborhood Stabilization Program
(NSP);

(ii) Are provided no later than two
years after the last date funds
appropriated for the NSP are required to
be spent by grantees; and

(ii1) Benefit low-, moderate-, and
middle-income individuals and
geographies in the bank’s assessment
area(s) or areas outside the bank’s
assessment area(s) provided the bank
has adequately addressed the
community development needs of its

assessment area(s).
* * * * *

Federal Reserve System

12 CFR Chapter II

Authority and Issuance

m For the reasons set forth in the joint
preamble, the Board of Governors of the
Federal Reserve System amends part

228 of chapter II of title 12 of the Code
of Federal Regulations as follows:

PART 228—COMMUNITY
REINVESTMENT (REGULATION BB)

m 1. The authority citation for part 228
continues to read as follows:

Authority: 12 U.S.C. 321, 325, 1828(c),
1842, 1843, 1844, and 2901 et seq.
m2.In§228.12:

m a. Republish the introductory text of
paragraph (g);

m b. Remove the word “or” at the end of
paragraph (g)(3);

m c. Remove the period at the end of
paragraph (g)(4)(iii)(B) and add “; or” in
its place; and

m d. Add a new paragraph (g)(5).

The republication and addition read as
follows:

§228.12 Definitions.

* * * * *

(g) Community development means:
* * * * *

(5) Loans, investments, and services
that—

(i) Support, enable or facilitate
projects or activities that meet the
“eligible uses” criteria described in
Section 2301(c) of the Housing and
Economic Recovery Act of 2008 (HERA),
Public Law 110-289, 122 Stat. 2654, as
amended, and are conducted in
designated target areas identified in
plans approved by the United States
Department of Housing and Urban
Development in accordance with the
Neighborhood Stabilization Program
(NSP);

(ii) Are provided no later than two
years after the last date funds
appropriated for the NSP are required to
be spent by grantees; and

(iii) Benefit low-, moderate-, and
middle-income individuals and
geographies in the bank’s assessment
area(s) or areas outside the bank’s
assessment area(s) provided the bank
has adequately addressed the
community development needs of its

assessment area(s).
* * * * *

Federal Deposit Insurance Corporation
12 CFR Chapter III
Authority and Issuance

m For the reasons set forth in the joint
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
amends part 345 of chapter III of title 12
of the Code of Federal Regulations as
follows:

PART 345—COMMUNITY
REINVESTMENT

m 1. The authority citation for part 345
continues to read as follows:
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Authority: 12 U.S.C. 1814-1817, 1819—
1920, 1828, 1831u and 2901-2907, 3103—
3104, and 3108(a).
m2.In §345.12:

m a. Republish the introductory text of
paragraph (g);

m b. Remove the word “or” at the end of
paragraph (g)(3);

m c. Remove the period at the end of
paragraph (g)(4)(iii)(B) and add “; or” in
its place; and

m d. Add a new paragraph (g)(5).

The republication and addition read as
follows:

§345.12 Definitions.

* * * * *

(g) Community development means:

(5) Loans, investments, and services
that—

(i) Support, enable or facilitate
projects or activities that meet the
“eligible uses” criteria described in
Section 2301(c) of the Housing and
Economic Recovery Act of 2008 (HERA),
Public Law 110-289, 122 Stat. 2654, as
amended, and are conducted in
designated target areas identified in
plans approved by the United States
Department of Housing and Urban
Development in accordance with the
Neighborhood Stabilization Program
(NSP);

(ii) Are provided no later than two
years after the last date funds
appropriated for the NSP are required to
be spent by grantees; and

(iii) Benefit low-, moderate-, and
middle-income individuals and
geographies in the bank’s assessment
area(s) or areas outside the bank’s
assessment area(s) provided the bank
has adequately addressed the
community development needs of its

assessment area(s).
* * * * *

Department of the Treasury
Office of Thrift Supervision
12 CFR Chapter V

m For the reasons set forth in the joint
preamble, the Office of Thrift
Supervision amends part 563e of
chapter V of title 12 of the Code of
Federal Regulations as follows:

PART 563e—COMMUNITY
REINVESTMENT

m 1. The authority citation for part 563e
continues to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1814, 1816, 1828(c), and 2901 through
2907.

m 2.In §563e.12:
m a. Republish the introductory text of
paragraph (g);

m b. Remove the word “or” at the end of
paragraph (g)(3);

m c. Remove the period at the end of
paragraph (g)(4)(iii)(B) and add ; or” in
its place; and

m d. Add a new paragraph (g)(5).

The republication and addition read as
follows:

§563e.12 Definitions.

* * * * *

(g) Community development means:
* * * * *

(5) Loans, investments, and services
that—

(i) Support, enable or facilitate
projects or activities that meet the
“eligible uses” criteria described in
Section 2301(c) of the Housing and
Economic Recovery Act of 2008 (HERA),
Public Law 110-289, 122 Stat. 2654, as
amended, and are conducted in
designated target areas identified in
plans approved by the United States
Department of Housing and Urban
Development in accordance with the
Neighborhood Stabilization Program
(NSP);

(ii) Are provided no later than two
years after the last date funds
appropriated for the NSP are required to
be spent by grantees; and

(iii) Benefit low-, moderate-, and
middle-income individuals and
geographies in the savings association’s
assessment area(s) or areas outside the
savings association’s assessment area(s)
provided the savings association has
adequately addressed the community
development needs of its assessment
area(s).

* * * * *

Dated: December 8, 2010.
John Walsh,
Acting Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, December 13, 2010.
Robert deV. Frierson,

Deputy Secretary of the Board.

Dated at Washington, DC, this 14th day of
December 2010.
Federal Deposit Insurance Corporation.
Valerie J. Best,
Assistant Executive Secretary.

Dated: December 9, 2010.

By the Office of Thrift Supervision.

John E. Bowman,
Acting Director.
[FR Doc. 2010-31818 Filed 12—17-10; 8:45 am)]

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064—-AD69

Designated Reserve Ratio

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: To implement a
comprehensive, long-range management
plan for the Deposit Insurance Fund
(DIF or fund), the FDIC is amending its
regulations to set the designated reserve
ratio (DRR) at 2 percent.

DATED: Effective Date: January 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Munsell St. Clair, Chief, Banking and
Regulatory Policy Section, (202) 898—
8967, Christopher Bellotto, Counsel,
(202) 898-3801, 550 17th Street, NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
I. Background

A. Governing Statutes

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank), which was enacted on July 21,
2010, gave the FDIC much greater
discretion to manage the DIF, including
where to set the DRR. Among other
things, Dodd-Frank: (1) Raises the
minimum DRR, which the FDIC is
required to set each year, to 1.35 percent
(from the former minimum of 1.15
percent) and removes the upper limit on
the DRR (which was formerly capped at
1.5 percent) and consequently on the
size of the fund;* (2) requires that the
fund reserve ratio reach 1.35 percent by
September 30, 2020 (rather than 1.15
percent by the end of 2016, as formerly
required); 2 (3) requires that, in setting
assessments, the FDIC “offset the effect
of [requiring that the reserve ratio reach
1.35 percent by September 30, 2020
rather than 1.15 percent by the end of
2016] on insured depository institutions
with total consolidated assets of less
than $10,000,000,000”; 3 (4) eliminates
the requirement that the FDIC provide
dividends from the fund when the
reserve ratio is between 1.35 percent
and 1.5 percent; ¢ and (5) continues the
FDIC’s authority to declare dividends
when the reserve ratio at the end of a

1Public Law 111-203, sec. 334(a), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(b)(3)(B)).

2Public Law 111-203, sec. 334(d), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(nt)).

3 Public Law 111-203, sec. 334(e), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(nt)).

4Public Law 111-203, sec. 332(d), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(e)).
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calendar year is at least 1.5 percent, but
grants the FDIC sole discretion in
determining whether to suspend or limit
the declaration or payment of
dividends.?

The Federal Deposit Insurance Act
(FDI Act) continues to require that the
FDIC’s Board of Directors consider the
appropriate level for the DRR annually
and, if changing the DRR, engage in
notice-and-comment rulemaking before
the beginning of the calendar year.®

B. Notice of Proposed Rulemaking on
Assessment Dividends, Assessment
Rates and the Designated Reserve Ratio

In October 2010, the FDIC adopted a
Notice of Proposed Rulemaking on
Assessment Dividends, Assessment
Rates and the Designated Reserve Ratio
setting out a comprehensive, long-range
management plan for the DIF that was
designed to: (1) Reduce the pro-
cyclicality in the existing risk-based
assessment system by allowing
moderate, steady assessment rates
throughout economic and credit cycles;
and (2) maintain a positive fund balance
even during a banking crisis by setting
an appropriate target fund size and a
strategy for assessment rates and
dividends (the October NPR).”

During an economic and banking
downturn, insured institutions can least
afford to pay high deposit insurance
assessment rates. Moreover, high
assessment rates during a downturn
reduce the amount that banks can lend
when the economy most needs new
lending. For these reasons, it is
important to reduce pro-cyclicality in
the assessment system and allow
moderate, steady assessment rates
throughout economic and credit cycles.

5Public Law 111-203, sec. 332, 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(e)(2)(B)).

6In setting the DRR for any year, the FDIC must
consider the following factors:

(1) The risk of losses to the DIF in the current and
future years, including historic experience and
potential and estimated losses from insured
depository institutions.

(2) Economic conditions generally affecting
insured depository institutions so as to allow the
DRR to increase during more favorable economic
conditions and to decrease during less favorable
economic conditions, notwithstanding the
increased risks of loss that may exist during such
less favorable conditions, as the Board determines
to be appropriate.

(3) That sharp swings in assessment rates for
insured depository institutions should be
prevented.

(4) Other factors as the FDIC’s Board may deem
appropriate, consistent with the requirements of the
Reform Act.

12 U.S.C. 1817(b)(3)(B).

775 FR 66262 (Oct. 27, 2010). Pursuant to the
comprehensive plan, the FDIC also adopted a new
Restoration Plan to ensure that the DIF reserve ratio
reaches 1.35 percent by September 30, 2020, as
required by Dodd-Frank. 75 FR 66293 (Oct. 27,
2010).

At a September 24, 2010 roundtable
organized by the FDIC, bank executives
and industry trade group representatives
uniformly favored steady, predictable
assessments and found high assessment
rates during crises objectionable.8

It is also important that the fund not
decline to a level that could risk
undermining public confidence in
Federal deposit insurance. Furthermore,
although the FDIC has significant
authority to borrow from the Treasury to
cover losses when the fund balance
approaches zero, the FDIC views the
Treasury line of credit as available to
cover unforeseen losses, not as a source
of financing projected losses.

Setting the DRR at 2 percent is an
integral part of the FDIC’s
comprehensive, long-range management
plan for the DIF. A fund that is
sufficiently large is a necessary
precondition to maintaining a positive
fund balance during a banking crisis
and allowing for long-term, steady
assessment rates.

In developing the long-range
management plan, the FDIC analyzed
historical fund losses and used
simulated income data from 1950 to the
present to determine how high the
reserve ratio would have had to be
before the onset of the two banking
crises that occurred during this period
to maintain a positive fund balance and
stable assessment rates. The analysis,
which was detailed in the October NPR,
concluded that moderate, long-term
average industry assessment rates,
combined with an appropriate dividend
or assessment rate reduction policy,
would have been sufficient to prevent
the fund from becoming negative during
the crises. The FDIC also found that the
fund reserve ratio would have had to
exceed 2 percent before the onset of the
crises to achieve these results.?

Based on this analysis and the
statutory factors that the FDIC must
consider when setting the DRR, the
FDIC proposed setting the DRR at 2
percent. The FDIC noted that it views
the proposed 2 percent DRR as both a
long-term goal and the minimum level
needed to withstand a future crisis of
the magnitude of past crises. Because
analysis shows that a reserve ratio
higher than 2 percent increases the
chance that the fund will remain
positive during such a crisis, the FDIC
does not view the 2 percent DRR as a
cap on the size of the fund.

8 The proceedings of the roundtable can be
viewed in their entirety at: http://
www.vodium.com/MediapodLibrary/
index.asp?library=pn100472_fdic RoundTable.

9 The historical analysis contained in the October
NPR is constructively included.

In the October NPR, pursuant to its
analysis and its statutory authority to set
risk-based assessments, the FDIC also
proposed assessment rate schedules.
The FDIC proposed that a moderate
assessment rate schedule based on the
long-term average rate needed to
maintain a positive fund balance take
effect when the fund reserve ratio
exceeds 1.15 percent.10 This schedule
would be lower than the current
schedule. In addition, to increase the
probability that the fund reserve ratio
will reach a level sufficient to withstand
a future crisis, the FDIC, based on its
authority to suspend or limit dividends,
proposed suspending dividends when
the fund reserve ratio exceeds 1.5
percent.?! In lieu of dividends, and
pursuant to its authority to set risk-
based assessments, the FDIC proposed
to adopt progressively lower assessment
rate schedules when the reserve ratio
exceeds 2 percent and 2.5 percent.
These lower assessment rate schedules
would serve much the same function as
dividends, but would provide more
stable and predictable assessment rates.

C. Notice of Proposed Rulemaking on
the Assessment Base, Assessment Rate
Adjustments and Assessment Rates

In a notice of proposed rulemaking
adopted by the FDIC on November 9,
2010 (the Assessment Base NPR), the
FDIC proposed to amend the definition
of an institution’s deposit insurance
assessment base consistent with Dodd-
Frank, modify the unsecured debt
adjustment and the brokered deposit
adjustment in light of the changes to the
assessment base, add an adjustment for
long-term debt held by an insured
depository institution where the debt is
issued by another insured depository
institution, and eliminate the secured
liability adjustment. The Assessment
Base NPR also proposed revisions to the
deposit insurance assessment rate
schedules, including the rate schedules
proposed in the October NPR, in light of
the changes to the assessment base.

D. Update of Historical Analysis of Loss,
Income and Reserve Ratios

The analysis set out in the October
NPR sought to determine what
assessment rates would have been
needed to maintain a positive fund

10 Under section 7 of the FDI Act, the FDIC has
authority to set assessments in such amounts as it
determines to be necessary or appropriate. In setting
assessments, the FDIC must consider certain
enumerated factors, including the operating
expenses of the DIF, the estimated case resolution
expenses and income of the DIF, and the projected
effects of assessments on the capital and earnings
of insured depository institutions.

1112 U.S.C. 1817(e)(2), as amended by sec. 332
of the Dodd-Frank Act.
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balance during the last two crises. This
analysis used an assessment base
derived from domestic deposits to
calculate the assessment income. Dodd-
Frank, however, required the FDIC to
change the assessment base to average
consolidated total assets minus average
tangible equity. The FDIC therefore has
undertaken additional analysis to
determine how the results of the
original analysis would change had the
new assessment base been in place from
1950 to 2010. Due to the larger
assessment base resulting from Dodd-
Frank, the constant nominal assessment
rate required to maintain a positive fund
balance from 1950 to 2010 is 5.29 basis
points (compared with 8.47 basis points
using a domestic-deposit-related
assessment base). (See Chart 1.)

The assessment base resulting from
Dodd-Frank, had it been applied to prior
years, would have been larger than the
domestic-deposit-related assessment
base, and the rates of growth of the two
assessment bases would have differed
both over time and from each other. At
any given time, therefore, applying a
constant nominal rate of 8.47 basis
points to the domestic-deposit-related
assessment base would not necessarily
yield exactly the same revenue as
applying 5.29 basis points to the Dodd-
Frank assessment base.

Despite these differences, the new
analysis applying a 5.29 basis point
assessment rate to the Dodd-Frank
assessment base results in peak reserve
ratios prior to the two crises similar to
those seen when applying an 8.47 basis

point assessment rate to a domestic-
deposit-related assessment base.12 (See
Chart 2.) Both analyses show that the
fund reserve ratio would have needed to
be approximately 2 percent or more
before the onset of the crises to maintain
both a positive fund balance and stable
assessment rates, assuming, in lieu of
dividends, that the long-term industry
average nominal assessment rate would
be reduced by 25 percent when the
reserve ratio reached 2 percent, and by
50 percent when the reserve ratio
reached 2.5 percent.1? Eliminating
dividends and reducing rates
successfully limits rate volatility
whichever assessment base is used.
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2.5 percent, with 5.29 basis point average nominal assessment rate using new assessment base. Shaded areas denote periods of crisis

and associated high assessment rates.

12 Using the domestic-deposit-related assessment
base, reserve ratios would have peaked at 2.31
percent and 2.01 percent before the two crises. (See
Chart G in the October NPR.) Using the Dodd-Frank
assessment base, reserve ratios would have peaked
at 2.27 percent and 1.95 percent before the two
crises.

13Dodd-Frank provides that the assessment base
be changed to average consolidated total assets
minus average tangible equity. See Public Law 111—
203, sec. 331. For this simulation, from 1990 to
2010, the assessment base equals year-end total
industry assets minus Tier 1 capital. For earlier
years (before the Tier 1 capital measure existed) it

equals year-end total industry assets minus total
equity. Other than as noted, the methodology used
in the additional analysis was the same as that used
in the October NPR.
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BILLING CODE C

II. Comments Received

The FDIC sought comments on every
aspect of the proposed rule. The FDIC
received 4 comments related to setting
the DRR, which are discussed in section
IV below.

II1. The Final Rule
A. Scope

The FDIC is finalizing only the
portion of the October NPR related to
setting the DRR. The FDIC will consider
including the remaining subject matter

of the October NPR in a future final rule.

B. DRR

As discussed above, Dodd-Frank
eliminates the previous requirement to
set the DRR within a range of 1.15
percent to 1.50 percent, directs the FDIC
to set the DRR at a minimum of 1.35
percent (or the comparable percentage
of the assessment base as amended by
Dodd-Frank) and eliminates the

maximum limitation on the DRR.14
Dodd-Frank retains the requirement that
the FDIC designate and publish a DRR
before the beginning of each calendar
year.15

Also, as discussed above, Dodd-Frank
retains the requirement that the FDIC set
and publish a DRR annually.1¢ The
FDIC must set the DRR in accordance
with its analysis of the following
statutory factors: Risk of losses to the
DIF; economic conditions generally
affecting insured depository
institutions; preventing sharp swings in
assessment rates; and any other factors
that the FDIC may determine to be
appropriate and consistent with these
factors.1” The analysis that follows

14 Pyblic Law 111-203, sec. 334(a), 124 Stat.
1376, 1539 (to be codified at 12 U.S.C.
1817(b)(3)(B)).

1512 U.S.C. 1817(b)(3)(A).

1612 U.S.C. 1817(b)(3).

17 The statutory factors that the FDIC must
consider are set out in a footnote above. The FDIC
considered these factors when it approved the
October NPR. While the analysis of the factors has
been updated, the FDIC’s conclusion remains the
same.

considers each statutory factor,
including one “other factor”:
Maintaining the DIF at a level that can
withstand substantial losses, consistent
with the FDIC’s comprehensive, long-
term fund management plan.

Based upon the following analysis of
the statutory factors that the FDIC must
consider when setting the DRR, the
historical analysis contained in the
October NPR, and the updated analysis
described above, the FDIC has
concluded that the DRR should be set at
2 percent.1® As the updated historical
analysis above demonstrates, the
recommended DRR is the minimum
reserve ratio needed to withstand a
future banking crisis. A 2 percent
reserve ratio prior to past crises would

18 The 2 percent DRR is expressed as a percentage
of estimated insured deposits. Dodd-Frank requires
the FDIC to also make available the DRR using the
new assessment base definition. The FDIC does not
have all the information necessary to calculate the
new assessment base; however, the FDIC estimates
that as of September 30, 2010, a DRR of 2 percent
of estimated insured deposits would have been
approximately equivalent to a DRR of 0.9 percent
of the new assessment base.
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barely have prevented the fund from
becoming negative while maintaining
steady assessment rates. A larger fund
would have allowed the FDIC to have
maintained a positive balance and the
fund would have remained positive
even had losses been higher.
Consequently, the FDIC views the 2
percent DRR as a long-range, minimum
target.

Analysis of Statutory Factors
Risk of Losses to the DIF

During 2009 and 2010, losses to the
DIF have been high. As of September 30,
2010, both the fund balance and the
reserve ratio continue to be negative
after reserving for probable losses from
anticipated bank failures. During the
current downturn, the fund balance has
fallen below zero for the second time in
the history of the FDIC.1® The FDIC
projects that, over the period 2010
through 2014, the fund could incur
approximately $50 billion in failure-
resolution costs. The FDIC projects that
most of these costs will occur in 2010
and 2011.

In the FDIC’s view, the high losses
experienced by the DIF during the crisis
of the 1980s and early 1990s and during
the current economic crisis (and the
potential for high risk of loss to the DIF
over the course of future economic
cycles) suggest that the FDIC should, as
a long-range, minimum goal and in
conjunction with the proposed dividend
and assessment rate policy, set a DRR at
a level that would have maintained a
zero or greater fund balance during both
crises so that the DIF will be better able
to handle losses during periods of
severe industry stress.

Economic Conditions Affecting FDIC-
Insured Institutions

Concerns of a double-dip recession
have receded and the U.S. economic
recovery remains on track. Consensus
forecasts call for the economy to expand
by about 2.0 percent in the second half
of 2010 and 2.5 percent in 2011.
Consumer spending is growing
gradually, but remains constrained by
high unemployment and modest income
growth. Business spending on
equipment and software is rising, and
corporate profits are near pre-recession
levels.

The economic recovery is still
exposed to downside risks—such as
high unemployment and weak real
estate markets—that create a challenging
operating environment for insured
depository institutions. The housing
sector showed signs of stabilization after

19 The FDIC first reported a negative fund balance
in the early 1990s during the last banking crisis.

the expiration of Federal tax credits, but
recent concerns over banks’ foreclosure
processes have introduced a new
obstacle to the housing market recovery.
Commercial real estate loan portfolios
remain under pressure as
unemployment dampens business and
consumer demand. Even as credit
markets have begun to recover amid low
interest rates, bank lending activity
remains constrained by weak loan
demand and banks’ reduced tolerance
for risk. Industry-wide, loans
outstanding fell slightly in the third
quarter.

As of September 30, there were 860
insured depository institutions on the
problem list, representing 11 percent of
all insured depository institutions.
Through November 26, 149 insured
depository institutions have failed this
year, exceeding the 140 failures that
occurred in 2009; however, the total
assets of failed institutions remain well
below last year’s total.

Consistent with the economic
recovery, the financial performance of
insured depository institutions has
shown recent signs of improvement.
The industry reported three straight
profitable quarters in 2010. The
industry’s aggregate net income was
$14.5 billion in third quarter 2010, up
dramatically from just $2.0 billion a
year ago. More than 80 percent of
insured depository institutions were
profitable in the quarter, and almost
two-thirds reported year-over-year
earnings growth. While insured
depository institutions continue to
experience significant credit distress,
loan losses and delinquencies may have
peaked.

Although these short-term economic
conditions can inform the FDIC’s
decision on the DRR, they become less
relevant in setting the DRR when, as
now, the DIF is negative. In this context,
the FDIC believes that the DRR should
be viewed in a longer-term perspective.
Twice within the past 30 years, serious
economic dislocations have resulted in
a significant deterioration in the
condition of many insured depository
institutions and in a consequent large
number of insured depository
institution failures at high costs to the
DIF. In the FDIC’s view, the DRR
should, therefore, be viewed as a
minimum goal needed to achieve a
reserve ratio that can withstand these
periodic economic downturns and their
attendant insured depository institution
failures. Taking these longer-term
economic realities into account, a
prudent and consistent policy would set
the DRR at a minimum of 2 percent,
since that is the lowest level that would

have prevented a negative fund balance
at any time since 1950.

Preventing Sharp Swings in Assessment
Rates

Current law directs the FDIC to
consider preventing sharp swings in
assessment rates for insured depository
institutions. Setting the DRR at 2
percent as a minimum goal rather than
a final target would signal that the FDIC
plans for the DIF to grow in good times
so that funds are available to handle
multiple bank failures in bad times.
This plan would help prevent sharp
fluctuations in deposit insurance
premiums over the course of the
business cycle. In particular, it would
help reduce the risk of large rate
increases during crises, when insured
depository institutions can least afford
an increase.

Maintaining the DIF at a Level That Can
Withstand Substantial Losses

The FDIC has considered one
additional factor when setting the DRR:
Viewing the DRR as a minimum goal
that will allow the fund to grow
sufficiently large in good times that the
likelihood of the DIF remaining positive
during bad times increases, consistent
with the FDIC’s comprehensive, long-
term fund management plan. Having
adequate funds available when entering
a financial crisis should reduce the
likelihood that the FDIC would need to
increase assessment rates, levy special
assessments on the industry or borrow
from the U.S. Treasury.

Balancing the Statutory Factors

In the FDIC’s view, the best way to
balance all of the statutory factors
(including the “other factor” identified
above of maintaining the DIF at a level
that can withstand the substantial losses
associated with a financial crisis) is to
set the DRR at 2 percent.

IV. Summary of Comments

The FDIC requested comments on all
aspects of the proposed rule. This
section discusses comments related to
setting the DRR, including the historical
analysis of losses. Comments on other
subjects of the October NPR will be
considered in the context of formulating
a final rule on those subjects.

One trade group specifically endorsed
setting the DRR at 2 percent. It stated
that it agreed with the FDIC’s goal of
seeking to maintain a positive fund
balance during an economic downturn.
The trade group further stated that the
FDIC’s proposal “would reduce the pro-
cyclicality in the existing system and
achieve moderate, steady assessment
rates through economic and credit
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cycles while also maintaining a positive
DIF balance during an economic
downturn or even a banking crisis.”

Three other trade groups, however,
suggested that a DRR of 2 percent would
be excessive. Two trade groups focused
on recent changes in law, including the
reforms contained in Dodd-Frank,
which, they argued, lower the
probability of an institution’s failure
and the FDIC’s loss given failure.20 The
commenters argued that Dodd-Frank
and Basel III make the likelihood of
another crisis small and should allow
the FDIC to weather another economic
downturn with less funding. Therefore,
the commenters argued, the potential
exists for the FDIC to collect a large
reserve that would grow without limit
and remain in the DIF for an extended
period of time. The commenters argued
that these funds would best be used in
the banking system where they could be
lent to help fuel the economy.

The FDIC believes the proposed DRR
complements Dodd-Frank and Basel III;
all three make the financial sector more
resilient, reduce the likelihood of future
crises or their systemic damage should
they occur, and make financial
regulation more counter-cyclical. While
the FDIC hopes that these reforms will
make financial crises less likely and the
FDIC’s losses smaller, it would be
imprudent for the FDIC to assume that
banking crises are a thing of the past.
The current crisis occurred despite
extensive legislative changes to the
banking and regulatory system that were
made in response to the crisis of the late
1980s and early 1990s. The FDIC’s
analysis shows that the reserve ratio
would need to be at least 2 percent to
survive a crisis similar to the last two
crises. Given the FDIC’s goal of avoiding
pro-cyclical assessments, the FDIC does
not believe that this level of reserves is
excessive.

Historically, the reserve ratio has
never even reached 2 percent. Given the
proposed rate reductions once the
reserve ratio reaches 2 percent and 2.5
percent, combined with the near
certainty that higher than average losses
will occur at some time in the future,
the FDIC has limited how much the
fund can grow. This graduated approach
to curbing fund growth is consistent
with Congress’s removal of the hard cap
on the fund’s size.

A fund reserve ratio in excess of 2
percent would not inappropriately curb
credit availability. As described in the
proposed rule, the FDIC estimates that

20 One commenter suggested setting the DRR at
1.5 percent at most, and that the FDIC determine
whether any additional increases beyond that point
are necessary based on a contemporaneous
evaluation of the facts and circumstances.

the reserve ratio will not reach 2 percent
for about 17 years; that estimate
assumes a long period of economic
expansion after the current recession
ends. After a lengthy expansion, the
greater risk to the banking industry and
the economy is overextension of credit,
not insufficient credit.

A trade group argued that the FDIC’s
historical analysis ignores the
overreserving for contingent fund losses
that occurred in 1990, which, had it not
occurred, would have meant that the
reserve ratio would not have needed to
be 2.31 percent to maintain a positive
fund. The trade group also noted that
there may have been overreserving for
contingent fund losses when the reserve
ratio reached its low point earlier this
year.

The historical analysis in the October
NPR used reported contingent loss
reserves, which were created in
accordance with GAAP. That these
reserves were not (and may not be)
perfect predictors of loss merely reflects
the uncertainty inherent in predicting
the future. In other ways, the historical
analysis in the October NPR used
extremely conservative loss
assumptions. The analysis excluded the
great majority of losses from thrift
failures during the crisis of the late
1980s and early 1990s. The analysis also
excluded losses that would have
occurred but for extraordinary
government assistance during the recent
crisis. Moreover, the analysis sought to
determine the reserve ratio needed
before a crisis to keep the fund from
becoming negative. Public confidence in
the strength of the fund increases when
the fund has a significant positive
balance (rather than simply not being
negative).

A trade group also argued that the
FDIC’s analysis ignored the large
amount of interest income that would be
generated by a fund with a reserve ratio
of 2 percent, and that this would be
particularly significant during periods
of stability and low losses to the fund.
In fact, however, the FDIC’s analysis did
not ignore interest income. The analysis
simulated fund growth by combining
assessment income and investment
income earned based on historical
interest rates. The analysis covered
periods of stability and low losses as
well as crisis periods accompanied by
high losses. It covered periods of high
interest rates as well as low rates. The
simulated fund also covered an
extended period during which the fund
reached or exceeded a reserve ratio of 2
percent. (See Chart 2 above.) This
period was not accompanied by
exponential fund growth, and fund
growth was limited by the use of

assessment rate reductions. Had such a
high reserve ratio been uninterrupted
for the entire 60-year period, the fund
might gradually have reached a size not
warranted by historical experience, but,
historically, periods of stability are not
the norm—rather they are interrupted
by periods of high losses when the
fund’s growth decreases significantly.

Two trade groups were concerned that
a large fund would become a target for
funding activities unrelated to
protecting insured deposits. This
argument has been raised periodically
over many years as a justification to
keep assessments low and the fund size
small. However, there is little evidence
that this is a serious risk. The FDIC has
consistently argued against legislative or
other proposals that would expand the
use of the fund beyond insured
depositor protection.

Two trade groups also noted that the
National Credit Union Share Insurance
Fund (NCUSIF) reserve ratio is limited
by statute to 1.5 percent and argued that
a higher DIF reserve ratio could
exacerbate competitive imbalances. The
presence or absence of a cap on fund
size is but one of several statutory
differences between FDIC-insured
institutions and Federally insured credit
unions. The FDIC has proposed lower
assessment rates that would go into
effect when the reserve ratio reaches
1.15 percent. The FDIC believes that
these assessment rates are sufficiently
moderate that any competitive effect is
likely to be small. Moreover, this
difference is likely to be more than
offset by the lower assessment rates that
the FDIC should be able to maintain
during a downturn. In 2010, for
example, credit unions paid on average
slightly less than 26 basis points of
insured shares. Since almost all credit
union deposits are insured, insured
shares are analogous to domestic
deposits as an assessment base.2! In
comparison, the FDIC estimates that, in
2010, banks and thrifts will have paid
an average assessment rate of slightly
less than 18 basis points on a domestic-
deposit-related assessment base. Under
the assessment rates that the FDIC
proposed in the October NPR, banks and
thrifts would pay much lower average
assessment rates during a future crisis
similar in magnitude to the current one.
The proposed system is less pro-cyclical
than both the existing system and the
NCUSIF system, which is a positive

21 The average rate in the text includes premiums
paid to the National Credit Union Share Insurance
Fund and assessments paid to the Temporary
Corporate Credit Union Stabilization Fund.
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feature when considered across a
complete business cycle.

V. Regulatory Analysis and Procedure
A. Administrative Procedure Act

The final rule setting the DRR at 2
percent will become effective on
January 1, 2011. The Administrative
Procedure Act (APA) provides that:
“The required publication or service of
a substantive rule shall be made not less
than 30 days before its effective date,
except * * * (3) as otherwise provided
for by the agency for good cause found
and published with the rule.” 22 The
FDIC has determined that good cause
exists for waiving the customary 30-day
delayed effective date. The FDI Act
requires that, “[b]efore the beginning of
each calendar year, the Board of
Directors shall designate the reserve
ratio applicable with respect to the
Deposit Insurance Fund and publish the
reserve ratio so designated” and that
“la]lny change to the designated reserve
ratio shall be made by the Board of
Directors by regulation after notice and
opportunity for comment.” 23 The FDIC
will have fulfilled its statutory
obligations in setting a DRR upon
publication of this final rule in the
Federal Register or on the FDIC’s Web
site before January 1, 2011; accordingly,
the inclusion of a particular effective
date is incidental to this rulemaking.
Nevertheless, in the interests of
consistency and to avoid any
uncertainty or confusion regarding the
applicability of the new DRR, the FDIC
is invoking the good cause exception so
that the final rule setting the DRR at 2
percent will become effective on
January 1, 2011.

Dodd-Frank, which became law on
July 21, 2010, raised the minimum DRR
from 1.15 percent to 1.35 percent, which
required the FDIC to change the DRR. In
determining the appropriate DRR, the
FDIC has conducted the historical
analyses described in this rulemaking
and in the October NPR. The FDIC has
also considered the increase in the DRR
in the context of other comprehensive
changes made by Dodd-Frank. Although
the FDIC moved expeditiously to
determine an appropriate DRR, began
the rulemaking process as soon as
possible, and provided for a comment
period of 30 days (as opposed to a
comment period of 45 or 60 days) when
issuing the October NPR, insufficient
time remained to adopt a final rule more
than 30 days before January 1, 2011.

As stated above, the FDIC is required
to designate and publish the DRR before

225 U.S.C. 553(b)(3).
2312 U.S.C. 1817(b)(3)(A).

the beginning of each calendar year; a
regulatory effective date is incidental to
such designation and publication. The
DRR does not, by itself, either by statute
or regulation, serve as a trigger in
assessment rate determinations,
recapitalization of the fund, or
declaration of dividends. Further, the
DRR imposes no obligations and
provides no benefits, and consequently
no entity is prejudiced, inconvenienced
or benefitted by the January 1, 2011
effective date; rather, the FDIC is
establishing the effective date as January
1, 2011 to avoid any possible
uncertainty or confusion.

For the foregoing reasons, the FDIC
finds that good cause exists to justify a
January 1, 2011 effective date for the
DRR final rule.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), each Federal agency must
prepare a final regulatory flexibility
analysis in connection with the
promulgation of a final rule,24 or certify
that the final rule will not have a
significant economic impact on a
substantial number of small entities.25
Certain types of rules, such as rules of
particular applicability relating to rates
or corporate or financial structures, or
practices relating to such rates or
structures, are expressly excluded from
the definition of “rule” for purposes of
the RFA.26 As of September 30, 2010, of
the 7,770 insured commercial banks and
savings associations, there were 4,229
small insured depository institutions as
that term is defined for purposes of the
RFA (i.e., institutions with $175 million
or less in assets).

Setting the DRR at 2 percent will not
have a significant economic impact on
a substantial number of small insured
depository institutions. Nevertheless,
the FDIC is voluntarily undertaking a
regulatory flexibility analysis on the
small business impact of the final rule.

The DRR has no legal effect on small
business entities for purposes of the
RFA. The DRR is a minimum target
only, and although Dodd-Frank sets a
minimum DRR of 1.35 percent of
estimated insured deposits, the FDIC
has the discretion to set the DRR above
that level as it chooses. The DRR does
not drive the needs of the Deposit
Insurance Fund: the FDIC’s total
assessment needs are driven by
statutory requirements and by the
FDIC’s aggregate insurance losses,
expenses, investment income, and
insured deposit growth, among other

245 U.S.C. 604.
25 See 5 U.S.C. 605(b).
26 See 5 U.S.C. 601.

factors. Neither the FDI Act nor the
amendments under Dodd-Frank
establish a statutory role for the DRR as
a trigger, whether for assessment rate
determination, recapitalization of the
fund, or dividends. Nor does setting the
DRR at 2 percent alter the distribution
of assessments among insured
depository institutions. Accordingly, the
final rule setting the DRR at 2 percent
of estimated insured deposits has no
significant economic impact on small
entities for purposes of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of the
relevant sections of the Small Business
Regulatory Enforcement Act of 1996
(SBREFA) Public Law 110-28 (1996). As
required by law, the FDIC will file the
appropriate reports with Congress and
the Government Accountability Office
so that the final rule may be reviewed.

D. Paperwork Reduction Act

No collections of information
pursuant to the Paperwork Reduction
Act (44 U.S.C. Ch. 3501 et seq.) are
contained in the final rule.

E. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The FDIC invited comments on
how to make this proposal easier to
understand. No comments addressing
this issue were received.

F. The Treasury and General
Government Appropriation Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
Banking, Savings associations.

For the reasons set forth in the
preamble, the FDIC proposes to amend
chapter III of title 12 of the Code of
Federal Regulations as follows:
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PART 327—ASSESSMENTS

m 1. The authority citation for part 327
is revised to read as follows:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-19, 1821.
m 2. Revise § 327.4(g) to read as follows:

§327.4 Assessment rates.
* * * * *

(g) Designated Reserve Ratio. The
designated reserve ratio for the Deposit
Insurance Fund is 2 percent.

By order of the Board of Directors.

Dated at Washington, DC, this 14th day of
December 2010.

Valerie J. Best,

Assistant Executive Secretary, Federal
Deposit Insurance Corporation.

[FR Doc. 2010-31829 Filed 12—17-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0921; Airspace
Docket No. 10-ASO-33]

Amendment and Revocation of Class E
Airspace; Vero Beach, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
surface airspace, and airspace extending
upward from 700 feet above the surface,
and removes Class E airspace designated
as an extension to Class D surface area
at Vero Beach Municipal Airport, Vero
Beach, FL. The Vero Beach Non-
Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures
(SIAPs) have been developed for the
airport. This action also updates the
geographic coordinates of the St. Lucie
County International Airport to aid in
the navigation of our National Airspace
System.

DATES: Effective 0901 UTC, March 10,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.

SUPPLEMENTARY INFORMATION:

History

On October 26, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
and remove Class E airspace at Vero
Beach, FL (75 FR 65581) Docket No.
FAA-2010-0921. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. During the
comment period the FAA received a
request from the National Aeronautical
Navigation Services to update the
geographic coordinates of the St. Lucie
County International Airport, Fort
Pierce, FL. This action makes the
adjustment.

Class E airspace designated as surface
areas, Class E airspace areas designated
as an extension to a Class D surface area,
and Class E airspace areas extending
upward from 700 feet above the surface
of the earth are published in paragraph
6002, 6004, and 6005, respectively, of
FAA Order 7400.9U dated August 18,
2010, and effective September 15, 2010,
which is incorporated by reference in 14
CFR Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part
amends Class E airspace designated as
surface area to remove any reference to
the decommissioned Vero Beach NDB at
Vero Beach Municipal Airport, Vero
Beach, FL. This action also adds
additional controlled airspace extending
upward from 700 feet above the surface
to accommodate new Standard
Instrument Approach Procedures
(SIAPs) at the airport, and removes
Class E airspace designated as an
extension to Class D surface area for
Vero Beach Municipal Airport. Also,
this action will update the geographic
coordinates of the St. Lucie County
International Airport, Fort Pierce, FL.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is

so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends controlled airspace at Vero
Beach Municipal Airport, Vero Beach,
FL, and corrects geographic coordinates
for St. Lucie County International
Airport, Fort Pierce, FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ASO FLE2 Vero Beach, FL [AMENDED]
Vero Beach Municipal Airport, FL
(Lat. 27°39°20” N., long. 80°25’05” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2 mile radius of the Vero Beach
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Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously purblished in the
Airport/Facility Directory.

* * * * *

Class E airspace areas designated as an
extension to a class D surface area.
* * * * *

ASO FLE4 Vero Beach, FL [REMOVED]

* * * * *

Class E airspace areas extending upward
from 700 feet or more above the surface of
the earth.

* * * * *

ASO FL E5 Vero Beach, FL. [AMENDED]

Vero Beach Municipal Airport, FL
(Lat. 27°39°20” N. long. 80°25’05” W.)

Vero Beach VORTAC
(Lat. 27°40742” N., long. 80°29'23” W.)

St. Lucie County International Airport, FL
(Lat. 27°29°51” N., long. 80°22"21” W.)
That airspace extending upward from 700

feet above the surface within a 6.7-mile

radius of the Vero Beach Airport and within

4 miles north and 8 miles south of the Vero

Beach VORTAC 296° radial, extending from

the 6.7-mile radius to 16 miles northwest of

the VORTAC and within a 7-mile radius of

St. Lucie County International Airport.

Issued in College Park, Georgia, on
December 10, 2010.
John R. Schroeter,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2010-31768 Filed 12—17-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0937; Airspace
Docket No. 10—-AS0-35]

Amendment of Class E Airspace;
Henderson, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Henderson, KY. The Geneva
Non-Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures
(SIAPs) have been developed for
Henderson City-County Airport. This
action enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, March 10,
2011. The Director of the Federal

Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace 700 feet above the
surface, at Henderson, KY (75 FR 64970)
Docket No. FAA-2010-0937. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
to support new SIAPs developed at
Henderson City-County Airport,
Henderson, KY. Airspace
reconfiguration is necessary due to the
decommissioning of the Geneva NDB
and cancellation of the NDB approach,
and for continued safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends Class E airspace at
Henderson, KY.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO KY E5 Henderson, KY [AMENDED]

Henderson City-County Airport, KY

(Lat. 37°48’28” N., long. 87°4109” W.)
Pocket City VORTAC, Evansville, IN

(Lat. 37°55’42” N., long. 87°45"45” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Henderson City-County Airport
and within 1.0 miles each side of the 153°
radial from the Pocket City VORTAC
extending from the 6.5-mile radius of the
Henderson City-County Airport to 8.2 miles
southeast of the VORTAC.
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Issued in College Park, Georgia on
December 10, 2010.

Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2010-31765 Filed 12—17-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0692; Airspace
Docket No. 10-AEA-16]

Establishment of Class E Airspace;
Crewe, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E Airspace at Crewe, VA, to
accommodate the additional airspace
needed for the Standard Instrument
Approach Procedures (SIAPs)
developed for Crewe Municipal Airport.
This action enhances the safety and
airspace management of Instrument
Flight Rules (IFR) operations at the
airport.

DATES: Effective 0901 UTC, March 10,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.

SUPPLEMENTARY INFORMATION:

History

On September 20, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace at Crewe, VA
(75 FR 57215) Docket No. FAA—2010—
0692. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace

designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes the Class E airspace
extending upward from 700 feet above
the surface at Crewe, VA, to provide
controlled airspace required to support
the SIAPs developed for Crewe
Municipal Airport. This action is
necessary for the safety and
management of IFR operations at the
airports.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes Class E airspace at Crewe,
VA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VAE5 Crewe, VA [NEW]
Crewe Municipal Airport, VA
(Lat. 37°10°52” N., long. 78°05'54” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Crewe Municipal Airport.

Issued in College Park, Georgia on
December 10, 2010.
Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2010-31762 Filed 12—-17-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 524
[Docket No. FDA-2010-N-0002]

New Animal Drugs; Mupirocin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by Taro
Pharmaceuticals U.S.A., Inc. The
ANADA provides for veterinary
prescription use of mupirocin ointment
for the treatment of bacterial skin
infections in dogs.

DATES: This rule is effective December
20, 2010.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary



79296

Federal Register/Vol. 75, No. 243 /Monday, December 20, 2010/Rules and Regulations

Medicine (HFV-170), Food and Drug
Administration, 7500 Standish P1.,

Rockville, MD 20855, 240—-276—8197,
e-mail: john.harshman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Taro
Pharmaceuticals U.S.A., Inc., 3 Skyline
Dr., Hawthorne, NY 10532, filed
ANADA 200-457 that provides for
veterinary prescription use of
Mupirocin Ointment USP, 2% for the
treatment of bacterial skin infections in
dogs. Taro Pharmaceuticals U.S.A.,
Inc.’s Mupirocin Ointment USP, 2% is
approved as a generic copy of Pfizer,
Inc.’s BACTODERM Ointment approved
under NADA 140-839. The ANADA is
approved as of November 29, 2010, and
the regulations are amended in 21 CFR
524.1465 to reflect the approval.

In addition, Taro Pharmaceuticals
U.S.A,, Inc., has not been previously
listed in the animal drug regulations as
a sponsor of an approved application.
Accordingly, the tables in 21 CFR
510.600(c) are being amended to add
entries for this firm.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between
9 a.m. and 4 p.m., Monday through
Friday.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21

CFR parts 510 and 524 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

m 2.In §510.600, in the table in
paragraph (c)(1) alphabetically add an
entry for “Taro Pharmaceuticals U.S.A.,
Inc.”; and in the table in paragraph (c)(2)
numerically add an entry for “051672”
to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *

(C] * % %

(1) * % %

Firm name and address Drugolggeler
Taro Pharmaceuticals

U.S.A,, Inc., 3 Skyline Dr.,

Hawthorne, NY 10532 ...... 051672

(2) * % %
Drug labeler .
code Firm name and address
051672 ........ Taro Pharmaceuticals U.S.A.,
Inc., 3 Skyline Dr., Haw-
thorne, NY 10532.

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.
§524.1465 [Amended]

m 4. In paragraph (b) of § 524.1465,
remove “Nos. 000069 and 025463” and
in its place add “Nos. 000069, 025463,
and 051672”.

Dated: December 10, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010-31870 Filed 12—17-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-331F]

Schedules of Controlled Substances:
Placement of 5-Methoxy-N,N-
Dimethyltryptamine into Schedule | of
the Controlled Substances Act

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: With the issuance of this final
rule, the Deputy Administrator of the
Drug Enforcement Administration
(DEA) places the substance 5-methoxy-
N,N-dimethyltryptamine (5-MeO-DMT),
including its salts, isomers and salts of
isomers whenever the existence of such
salts, isomers, and salts of isomers is
possible, into schedule I of the
Controlled Substances Act (CSA). This
action by the DEA Deputy
Administrator is based on a scheduling
recommendation from the Assistant
Secretary for Health of the Department
of Health and Human Services (DHHS)
and a DEA review indicating that 5-
MeO-DMT meets the criteria for
placement in schedule I of the CSA.
This final rule will impose the criminal
sanctions and regulatory controls of
schedule I substances under the CSA on
the manufacture, distribution,
dispensing, importation, exportation,
and possession of 5-MeO-DMT.

DATES: Effective Date: January 19, 2011.

FOR FURTHER INFORMATION CONTACT:
Christine A. Sannerud, PhD, Chief, Drug
and Chemical Evaluation Section, Office
of Diversion Gontrol, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22152, Telephone:
(202) 307-7183.

SUPPLEMENTARY INFORMATION:

Background

In accordance with 21 U.S.C. 811(b) of
the CSA, DEA gathered and reviewed
the available information regarding the
pharmacology, chemistry, trafficking,
actual abuse, pattern of abuse, and the
relative potential for abuse of 5-
methoxy-N,N-dimethyltryptamine (5-
MeO-DMT). On February 21, 2007, the
Deputy Administrator of the DEA
submitted these data to the Assistant
Secretary for Health, Department of
Health and Human Services. In
accordance with 21 U.S.C. 811(b), the
Deputy Administrator also requested a
scientific and medical evaluation and a
scheduling recommendation for 5-MeO-
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DMT from the Assistant Secretary for
Health.

5-MeO-DMT is related to the schedule
I hallucinogens N,N-
dimethyltryptamine (DMT), 2,5-
dimethoxy-4-methylamphetamine
(DOM), lysergic acid diethylamide
(LSD) and mescaline in its
pharmacological properties and
hallucinogenic effects. In animal drug
discrimination studies, DOM, LSD,
mescaline, DMT, and alpha-
methyltryptamine (AMT) fully
substitute for the discriminative
stimulus cue of 5-MeO-DMT. In in vitro
receptor binding studies, 5-MeO-DMT,
similar to DMT and other schedule I
hallucinogens, binds to central
serotonin 2 (5-HT>) receptors. Anecdotal
reports from humans who have used 5-
MeO-DMT describe hallucinogenic
effects similar to those produced by
DMT. 5-MeO-DMT, however, is reported
to be 4 to 5-fold more potent than DMT
when administered by inhalation,
sublingual or oral (if encapsulated)
routes of administration.

Evidence of 5-MeO-DMT trafficking
was first reported in 1999 by Federal
law enforcement officials. Though 5-
MeO-DMT is likely to be underreported
because it is not a controlled substance,
from January 1999 to December 2009,
law enforcement officials encountered
23 cases involving 35 drug exhibits
pertaining to the trafficking, distribution
and abuse of 5-MeO-DMT, according to
the System to Retrieve Information from
Drug Evidence (STRIDE), a Federal
database of drug exhibits analyzed by
DEA laboratories. The drug exhibits
analyzed by DEA laboratories comprised
89 grams of powder and 10 milliliters of
liquid containing 5-MeO-DMT. From
January 2004 to December 2009, the
National Forensic Laboratory
Information System (NFLIS), a database
of drug analyses conducted by State and
local forensic laboratories, reported 27
State and local drug cases involving 32
drug exhibits identified as 5-MeO-DMT.

The risks to the public health
associated with the abuse of 5-MeO-
DMT are similar to the risks associated
with those of schedule I hallucinogens.
There have been reports of emergency
room admissions and a death associated
with the abuse of 5-MeO-DMT. 5-MeO-
DMT has never been approved by the
Food and Drug Administration (FDA)
for marketing as a human drug product
in the United States and there are no
recognized therapeutic uses of 5-MeO-
DMT in the United States.

Notice of Proposed Rulemaking

On December 18, 2008, the Principal
Deputy Assistant Secretary for Health,
Department of Health and Human

Services (DHHS), sent the Deputy
Administrator of the DEA a scientific
and medical evaluation and a letter
recommending that 5-MeO-DMT and its
salts be placed into schedule I of the
CSA. Enclosed with the letter was a
document prepared by FDA entitled,
“Basis for the Recommendation To
Control 5-Methoxy-Dimethyltryptamine
(5-MeO-DMT) in Schedule I of the
Controlled Substances Act.” The
document contained a review of the
factors which the CSA requires the
Secretary to consider (21 U.S.C. 811(b)).

After a review of the available data,
including the scientific and medical
evaluation and the scheduling
recommendation from DHHS, the
Deputy Administrator of the DEA
published a Notice of Proposed
Rulemaking entitled “Schedules of
Controlled Substances: Placement of 5-
Methoxy-Dimethyltryptamine into
Schedule I of the Controlled Substances
Act” on August 21, 2009 (74 FR 42217),
which proposed placement of 5-MeO-
DMT in schedule I of the CSA. The
proposed rule provided an opportunity
for all interested persons to submit their
written comments on or before
September 21, 2009.

After the comment period closed on
September 21, 2009, DEA discovered
that the supporting documents
referenced in the proposed rule were
not posted to the electronic docket, thus
not available for review. DEA reopened
the public comment period (October 28,
2009, Notice of Proposed Rulemaking)
(74FR55502) for an additional 30 days
to ensure all interested members of the
public had an opportunity to review all
the materials and provide comments.
Comments submitted on or before
November 27, 2009, were considered.

Comments Received

The DEA received 22 comments in
response to the August 21, 2009, and
October 28, 2009, Notices of Proposed
Rulemaking. Five comments were
received in response to the first Notice
of Proposed Rulemaking. An additional
17 comments were received during the
30-day reopening of the comment
period. One of the comments submitted
contained only supporting materials for
another comment that was submitted.
All commenters were concerned
citizens, none of whom identified
themselves as representing
organizations.

Support for the rule as proposed: One
commenter supported the proposal to
schedule 5-MeO-DMT in schedule I.
DEA appreciates the support of this
commenter for this final rule.

Twenty of the comments were in
opposition to the proposed scheduling

of 5-MeO-DMT in schedule I of the CSA.
Various reasons for the disapproval of
the scheduling of 5-MeO-DMT were
provided. Most comments can be
grouped into the following general
categories: (1) Those concerned that the
comment or request for hearing period
was inadequate and requesting an
extension of the comment or request for
hearing period, (2) those concerned that
5-MeO-DMT is a naturally occurring
substance and thus should not be
controlled, (3) those that questioned the
pharmacological and abuse potential
findings considered by DEA and DHHS
for the purpose of scheduling 5-MeO-
DMT, (4) those concerned that the
proposed scheduling would limit access
to 5-MeO-DMT for research, and (5)
those that alleged violations of the
Establishment Clause and/or the Free
Exercise Clause of the First Amendment
or raised other legal challenges.

Length of comment or request for
hearing period: Several commenters felt
that the length of the comment or
request for hearing period was too short
and requested that the comment or
request for hearing period be extended,
to as much as 24 months. Some
commenters noted the need to research
pharmacological, religious or other
evidence regarding 5-MeO-DMT and
prepare comments and stated there was
not enough time before the comment
period closed to obtain or prepare this
information.

In response to these comments, DEA
does not believe that a further extension
or reopening of the comment or request
for hearing period is necessary or
warranted. Pharmacological and abuse
data on 5-MeO-DMT are publicly
available and easily retrievable. The
period for comments and requests for
hearings with regard to the Notices of
Proposed Rulemaking was thirty (30)
days from the date of publication of
each Notice of Proposed Rulemaking.
Interested persons who wished to
submit written data, views or arguments
have had ample opportunity to use the
information in the medical and
scientific literature, which are available
to the public from various resources
(e.g., U.S. National Library of Medicine,
public libraries, and Web sites of
scientific journals), along with the
supplemental information provided by
DEA (i.e., DEA’s scheduling review
document and FDA'’s scientific and
medical evaluation and scheduling
recommendation) as well as other
sources of information such as
publications by Federal agencies (e.g.,
reports from DEA’s NFLIS, National
Institute on Drug Abuse’s (NIDA)
National Survey on Drug Use and
Health, Substance Abuse and Mental
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Health Services Administration’s Drug
Abuse Warning Network, and NIDA’s
Monitoring the Future) to submit
meaningful comments on 5-MeO-DMT
that can be supported by data or
scientific arguments. These data are
publicly available and easily retrievable.
DEA has considered the amount of time
needed to obtain and review documents
and supporting materials relevant to the
commenter’s position, prepare the
comment, and submit the comment and
finds that a 30-day comment period
provides a meaningful opportunity for
interested persons to submit comments
or request a hearing. While commenters
indicated that an extension of the
comment period would allow time for
further research regarding 5-MeO-DMT,
DEA notes that this scheduling action
does not prevent such research from
occurring. Any person wishing to
conduct research using 5-MeO-DMT
may do so provided that the person has
obtained a schedule I researcher
registration with DEA, has the
appropriate research protocols in place
with FDA, and meets all other
requirements.

Use of http://www.regulations.gov:
Several commenters discussed the use
of http://www.regulations.gov, the
government’s online Federal Docket
Management System (FDMS).
Commenters stated that the document
reopening the comment period was
posted to the electronic docket on
http://www.regulations.gov on October
28, 2009, but that certain supporting
materials were not posted until
November 3, 2009. In a related
comment, a commenter objected to the
“splitting” of the electronic docket for
the reopening of the comment period
from the electronic docket for the Notice
of Proposed Rulemaking. The
commenter indicated that “splitting” the
dockets made it difficult to view all
docket components and made it
“extremely difficult to communicate to
others where and how to locate, view,
or comment on Docket No. DEA-331.”

DEA disagrees with these comments.
The supporting documents were posted
to the electronic docket (Docket ID DEA
2009-0008) on September 30, 2009, and
October 2, 2009. DEA acknowledges that
the electronic docket for the Notice of
Proposed Rulemaking was separate from
the electronic docket for the reopening
of the comment period. This electronic
method of posting, however, merely
supplemented the notice provisions
required by the Administrative
Procedure Act (5 U.S.C. 553). Both the
Notice of Proposed Rulemaking and the
extension of the comment period were
published in the Federal Register (74
FR 42217, August 21, 2009, and 74 FR

55502, October 28, 2009, respectively),
in accordance with administrative law
requirements. Although not required to
do so, DEA posted a Statement for the
Record in the Federal Docket
Management System (FDMS) Docket ID
DEA-2009-0008 (the August 21, 2009,
Notice of Proposed Rulemaking) to alert
the public that the Notice of Proposed
Rulemaking to reopen the comment
period was located in FDMS Docket ID
DEA-2009-0013.

5-MeO-DMT is a naturally occurring
substance: Some commenters objected
to the proposed scheduling of 5-MeO-
DMT because 5-MeO-DMT is a naturally
occurring substance. DEA has
considered these comments and
acknowledges the biological presence of
5-MeO-DMT in humans and in certain
toads and plant species. However, DEA
disagrees with the contention that the
fact that 5-MeO-DMT is a naturally
occurring substance prevents it from
being controlled. DHHS and DEA have
considered the eight factors
determinative of control set out in 21
U.S.C. 811(c), and DEA has considered
the recommendations of DHHS in
making the findings under 21 U.S.C. 812
that warrant placement in schedule I of
the CSA.

Insufficient data: Several commenters
believed that insufficient data exist to
support the placement of 5-MeO-DMT
into schedule I. For example, a few
commenters argued that 5-MeO-DMT
does not have toxic effects or lead to
addiction or harmful behavior. In
addition, a commenter incorrectly stated
that there were no reported deaths
associated with the use of 5-MeO-DMT.
Other commenters suggested that the
scheduling of 5-MeO-DMT be
postponed until more research could be
done.

DEA does not agree with these
statements. The studies used to assess
abuse potential of 5-MeO-DMT are
widely held as the standard methods of
evaluation. Behavioral effects of 5-MeO-
DMT in animals and humans were
found to be similar to those of the
schedule I hallucinogens. Preclinical
studies indicated that 5-MeO-DMT has
pharmacological effects at serotonin
receptors. In humans, 5-MeO-DMT
produced subjective responses similar
to DMT and other schedule I
hallucinogens. In addition, DEA finds
that the abuse of 5-MeO-DMT presents
a safety hazard to the health of
individuals. There are reports of
emergency room admissions and a death
associated with the abuse of 5-MeO-
DMT. After careful consideration of
preclinical and clinical studies and in
accordance with 21 U.S.C. 811(a) and
(b) and considering the factors

enumerated in 21 U.S.C. 811(c), the
Deputy Administrator of the DEA finds
that 5-MeO-DMT has high abuse
potential supporting placement in
schedule I under the CSA.

Control of DMT: One commenter
questioned the evidence considered by
DEA to make the findings to control
“DMT.” DEA finds that this comment is
not relevant to the present scheduling
action as this Final Rule pertains to the
scheduling of 5-MeO-DMT. However, if
the commenter intended to refer to 5-
MeO-DMT and not DMT, the reasons for
controlling 5-MeO-DMT have already
been provided.

Prohibition or restriction of use in
research: Commenters expressed
concern that the proposed scheduling of
5-MeO-DMT will prohibit or
significantly restrict the use of 5-MeO-
DMT in research. The DEA does not
agree. As noted previously, persons
interested in using 5-MeO-DMT for
research purposes can still use this
substance provided that they have a
DEA schedule I researcher registration
and meet all other statutory and
regulatory criteria. This registration can
be obtained by submitting an
application for schedule I registration in
accordance with 21 CFR 1301.18.

Constitutional concerns: Several
commenters raised concerns that the
proposed rule would substantially
impair religious liberty. The
commenters raised two specific
concerns with respect to religion. First,
the commenters questioned the
proposed rule on the ground that the
CSA, which authorizes this rulemaking,
violates both the Free Exercise Clause
and the Establishment Clause of the
First Amendment. DEA has fully
considered these concerns, and does not
believe any change in the rule is
necessary. With respect to the Free
Exercise Clause, one commenter
claimed that the CSA is not a neutral
law of general applicability under
Employment Division v. Smith, 494 U.S.
872 (1990), because the CSA includes
exemptions for the use of alcohol,
certain research and medical uses of
certain substances, and the sacramental
use of peyote by the Native American
Church. This concern has been raised
previously in litigation, and courts have
concluded that the CSA does not
interfere with the free exercise of
religion in violation of the First
Amendment. See Olsen v. Mukasey, 541
F.3d 827 (8th Cir. 2008); O Centro
Espirita Beneficiente Uniao do Vegetal
v. Mukasey, No. 00-1647 (D. N. M. June
16, 2008). The commenter raised similar
concerns about the CSA with respect to
the Establishment Clause of the First
Amendment. Once again, courts have
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upheld the validity of the CSA in the
face of related challenges and concluded
that the statute does not represent an
establishment of religion in
contravention of the First Amendment.
Peyote Way Church of God v.
Thornburgh, 922 F.2d 1210 (5th Cir.
1991); United States v. Valazquez, 2009
WL 2823730 (W.D. Okla. Aug. 31, 2009).

Another commenter suggested that if
the final rule scheduling 5-MeO-DMT is
issued without change, DEA should
consider “providing special exemption
for religious use.” The commenter did
not provide any specific details about
the kind of exemption that he believed
would be appropriate. Accordingly,
DEA lacks the information necessary to
evaluate this comment.

Finally, one commenter questioned
DEA’s finding that the proposed rule
does not have federalism implications
warranting the application of Executive
Order 13132. DEA has considered this
concern and concurs with the
conclusion that the placement of 5-
MeO-DMT and its salts into schedule I
of the CSA does not preempt or modify
any provision of State law; nor does it
impose enforcement responsibilities on
any State; nor does it diminish the
power of any State to enforce its own
laws.

Scheduling of 5-MeO-DMT

Based on the recommendation of the
Assistant Secretary for Health, received
in accordance with section 201(b) of the
Act (21 U.S.C. 811(b)), the independent
review of the available data by DEA, and
after a review of the comments received
in response to the Notice of Proposed
Rulemaking and the notice reopening
the comment period, the Deputy
Administrator, pursuant to sections
201(a) and 201(b) of the Act (21 U.S.C.
811(a) and 811(b)), finds that:

(1) 5-MeO-DMT has a high potential
for abuse.

(2) 5-MeO-DMT has no currently
accepted medical use in treatment in the
United States.

(3) There is a lack of accepted safety
for use of 5-MeO-DMT under medical
supervision.

Based on these findings, the Deputy
Administrator of the DEA concludes
that 5-MeO-DMT and its salts warrant
control in schedule I of the CSA (21
U.S.C. 812 (b)(1)).

Regulatory Requirements

As noted below, 5-MeO-DMT will be
subject to regulatory controls and
administrative, civil and criminal
sanctions applicable to the manufacture,
distribution, dispensing, importation
and exportation of a schedule I

controlled substance, including the
following:

Registration. Any person who
manufactures, distributes, dispenses,
imports or exports 5-MeO-DMT or who
engages in research or conducts
instructional activities with respect to 5-
MeO-DMT, or who proposes to engage
in such activities, must submit an
application for schedule I registration in
accordance with part 1301 of Title 21 of
the Code of Federal Regulations. Any
person who is currently engaged in any
of the above activities and is not
registered with DEA must submit an
application for registration on or before
January 19, 2011 and may continue their
activities until DEA has approved or
denied that application.

Security. 5-MeO-DMT is subject to
schedule I security requirements and
must be manufactured, distributed and
stored in accordance with §§1301.71;
1301.72(a), (c), and (d); 1301.73;
1301.74; 1301.75(a) and (c); and 1301.76
of Title 21 of the Code of Federal
Regulations on or after January 19, 2011.

Labeling and Packaging. All labels
and labeling for commercial containers
of 5-MeO-DMT which are distributed on
or after January 19, 2011 must comply
with the requirements of §§ 1302.03
through 1302.07 of Title 21 of the Code
of Federal Regulations on or after
January 19, 2011.

Quotas. Quotas for 5-MeO-DMT must
be established pursuant to the
requirements of part 1303 of Title 21 of
the Code of Federal Regulations.

Inventory. Every registrant required to
keep records and who possesses any
quantity of 5-MeO-DMT must keep an
inventory of all stocks of 5-MeO-DMT
on hand pursuant to §§ 1304.03, 1304.04
and 1304.11 of Title 21 of the Code of
Federal Regulations on or after January
19, 2011. Every registrant who desires
registration in schedule I to handle 5-
MeO-DMT must conduct an inventory
of all stocks of the substance.

Records. All registrants who handle 5-
MeO-DMT must keep records pursuant
to §§1304.03, 1304.04, 1304.21,
1304.22, and 1304.23 of Title 21 of the
Code of Federal Regulations on or after
January 19, 2011.

Reports. All registrants required to
submit reports in accordance with
§1304.33 of Title 21 of the Code of
Federal Regulations must do so
regarding 5-MeO-DMT on and after
January 19, 2011.

Order Forms. All registrants involved
in the distribution of 5-MeO-DMT must
comply with the order form
requirements of part 1305 of Title 21 of
the Code of Federal Regulations on and
after January 19, 2011.

Importation and Exportation. All
importation and exportation of 5-MeO-
DMT must be in compliance with part
1312 of Title 21 of the Code of Federal
Regulations on or after January 19, 2011.

Criminal Liability. Any activity with
5-MeO-DMT not authorized by, or in
violation of, the Controlled Substances
Act or the Controlled Substances Import
and Export Act shall be unlawful on or
after January 19, 2011.

Regulatory Certifications
Executive Order 12866

In accordance with the provisions of
the CSA (21 U.S.C. 811(a)), this action
is a formal rulemaking “on the record
after opportunity for a hearing.” Such
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, are exempt from review by
the Office of Management and Budget
pursuant to Executive Order 12866,
section 3(d)(1).

Regulatory Flexibility Act

The Deputy Administrator, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), has
reviewed this final rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
This action involves the control of a
substance with no currently accepted
medical use in treatment in the United
States. This final rule will place 5-MeO-
DMT into schedule I of the Controlled
Substances Act.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law; nor
does it impose enforcement
responsibilities on any State; nor does it
diminish the power of any State to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local and Tribal
governments, in the aggregate, or by the
private sector, of $126,400,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
provisions of the Unfunded Mandates
Reform Act of 1995.
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Congressional Review Act

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Congressional Review Act). This
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in costs or prices:
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by section 201(a) of
the CSA (21 U.S.C. 811(a)), and
delegated to the Administrator of DEA
by Department of Justice regulations (28
CFR 0.100), and redelegated to the
Deputy Administrator pursuant to 28
CFR 0.104, the Deputy Administrator
hereby amends 21 CFR part 1308 as
follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b)
unless otherwise noted.
m 2. Section 1308.11 is amended by:

m A. Redesignating existing paragraphs
(d)(15) through (d)(34) as paragraphs
(d)(16) through (d)(35); and

m B. Adding a new paragraph (d)(15).

§1308.11 Schedule I.
* * * * *
(d) E

(15) 5-methoxy-N,N-
dimethyltryptamine 7431. Some trade or
other names: 5-methoxy-3-[2-
(dimethylamino)ethyllindole; 5-MeO-
DMT

* * * * *

Dated: December 13, 2010.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 2010-31854 Filed 12—17-10; 8:45 am]
BILLING CODE 4410-09-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2009-0041-201058; FRL—
9241-1]

Approval and Promulgation of
Implementation Plans; Mississippi;
Prevention of Significant Deterioration
Rules: Nitrogen Oxides as a Precursor
to Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a portion of a revision to the
Mississippi State Implementation Plan
(SIP), submitted by the Mississippi
Department of Environmental Quality
(MDEQ), to EPA on November 28, 2007.
The revision amends Mississippi’s
prevention of significant deterioration
(PSD) permitting regulations in the SIP
to address permit requirements
promulgated in the 1997 8-Hour Ozone
National Ambient Air Quality Standards
(NAAQS) Implementation Rule-Phase II
(hereafter referred to as the “Ozone
Implementation New Source Review
(NSR) Update”). The Ozone
Implementation NSR Update revised
permit requirements relating to the
implementation of the 1997 8-hour
ozone NAAQS specifically
incorporating nitrogen oxides (NOx) as
a precursor to ozone. EPA’s approval of
Mississippi’s provisions to include NOx
as an ozone precursor into the
Mississippi SIP is based on EPA’s
determination that Mississippi’s SIP
revision related to these provisions
complies with Federal requirements.
DATES: Effective Date: This rule will be
effective January 19, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2009-0041. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,

Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Mississippi
SIP, contact Ms. Twunjala Bradley,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.
Telephone number: (404) 562-9352; e-
mail address: bradley.twunjala@epa.gov.
For information regarding NSR/PSD,
contact Ms. Yolanda Adams, Air
Permits Section, at the same address
above. Telephone number: (404) 562—
9214; e-mail address:
adams.yolanda@epa.gov. For
information regarding 8-hour ozone
NAAQS, contact Ms. Jane Spann,
Regulatory Development Section, at the
same address above. Telephone number:
(404) 562-9029; e-mail address:
spann.jane@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. Today’s Action

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated a
revised 8-hour ozone NAAQS of 0.08
parts per million—also referred to as the
1997 8-hour ozone NAAQS. On April
30, 2004, EPA designated areas as
attainment, nonattainment and
unclassifiable for the 1997 8-hour ozone
NAAQS. As part of the 2004
designations, EPA also promulgated an
implementation rule for the 1997 8-hour
ozone NAAQS in two phases. Phase I of
EPA’s 1997 8-hour ozone
implementation rule (Phase 1 Rule),
published on April 30, 2004, and
effective on June 15, 2004, provided the
implementation requirements for
designating areas under subpart 1 and
subpart 2 of the CAA. 69 FR 23857.

On November 29, 2005, EPA
promulgated the second phase for
implementation provisions related to
the 1997 8-hour ozone NAAQS which
finalized regulations to implement the
8-hour NAAQS for PSD permitting
purposes—also known as the Phase II
Rule. 70 FR 71612. The Phase II Rule
addressed control and planning
requirements as they applied to areas
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designated nonattainment for the 1997
8-hour ozone NAAQS which included
NSR requirements. Specific to this
rulemaking, the Phase II Rule made
changes to Federal regulations 40 CFR
51.165, 51.166, and 52.21, which govern
the nonattainment (NNSR) and PSD
permitting programs. The revisions to
the NSR permitting requirements in the
Phase II Rule are also known as the
Ozone Implementation NSR Update.
Specifically, the Phase II Rule
requirements included, among other
changes, a new provision stating that
NOx is an ozone precursor. 70 FR 71612
at 71679 (November 29, 2005). In the
Phase II Rule, EPA stated as follows:

“The EPA has recognized NOx as an ozone
precursor in several national rules because of
its contribution to ozone transport and the
ozone nonattainment problem. The EPA’s
recognition of NOx as an ozone precursor is
supported by scientific studies, which have
long recognized the role of NOx in ozone
formation and transport. Such formation and
transport is not limited to nonattainment
areas. Therefore, we believe NOx should be
treated consistently as an ozone precursor in
both our PSD and nonattainment NSR
regulations. For these reasons we have
promulgated final regulations providing that
NOx is an ozone precursor * * *”

In the Phase II Rule, EPA established
that States must submit SIPs
incorporating required changes
(including the addition of NOx as a
precursor for ozone) no later than June
15, 2007. See 70 FR 71612 at 71683.

On November 28, 2007, the State of
Mississippi, through MDEQ, submitted
a SIP revision to EPA for approval,
which revised the PSD permitting
regulations in order to comply with the
Phase II Rule. This revision incorporates
by reference EPA’s Federal regulations
specified in the Ozone Implementation
NSR Update relating to NOx as an ozone
precursor. Specifically, the SIP revision
amends Mississippi’s Air Quality
Regulations, Air Pollution Control,
Section 5 (APC-S—5)—"“Regulations for
the Prevention of Significant
Deterioration of Air Quality.”
Mississippi’s November 28, 2007, SIP
submittal revises the PSD regulations at
APC-S-5 by updating their IBR date of
Federal regulations promulgated in 40
CFR 52.21. This final action addresses
only one portion of the November 28,
2007, submittal—the Ozone
Implementation NSR Update
requirements, as contained in 40 Code
of Federal Regulations (CFR) 52.21 and
promulgated on November 29, 2005, as
part of EPA’s Ozone Implementation
NSR Update.

Also included in Mississippi’s
November 28, 2007, SIP revision were
two provisions for which EPA is not

taking action at this time. The first
provision is regarding Mississippi’s
incorporation by reference of provisions
promulgated by EPA on May 1, 2007,
which excludes from the NSR major
source permitting requirements
“chemical process plants” that produce
ethanol through a natural fermentation
process. EPA may consider further
action for the aforementioned provision
in a future rulemaking. The second is
Mississippi’s compliance with Section
110(a)(2)(D)(i) of the CAA regarding
interstate air pollution transport for the
1997 8-hour ozone and fine particulate
matter NAAQS as it pertains to the
prevention of significant deterioration of
air quality and visibility. EPA is also not
addressing Mississippi’s submission
regarding interstate transport in today’s
action.

II. Today’s Action

Mississippi’s November 28, 2007, SIP
revision to APC-S-5 incorporates by
reference the provisions at 40 CFR 52.21
as amended and promulgated as of June
15, 2007, and updates Mississippi’s
existing incorporation by reference of
the Federal NSR program to include the
NOx as an ozone precursor Federal
provisions set forth in the Phase II Rule.
EPA has determined that Mississippi’s
SIP revision, which became State-
effective on September 24, 2007, meets
the requirements of the Phase II Rule
and is consistent with section 110 of the
CAA.

On October 7, 2010, EPA published a
rulemaking proposing to approve the
aforementioned revision into the
Mississippi SIP. 75 FR 62024. The
comment period closed on November
13, 2010, and no comments, adverse or
otherwise, were received. Details
regarding the November 28, 2007, SIP
revision are discussed in the proposed
rulemaking and describe the basis on
which EPA is now taking final action on
the Mississippi SIP revision.

III. Final Action

Pursuant to Section 110 of the CAA,
EPA is taking final action to approve
Mississippi’s November 28, 2007, SIP
revision, which incorporates NOx as an
ozone precursor for PSD purposes into
the Mississippi SIP. The revision
included in Mississippi’s PSD
permitting program is equivalent to the
provision in the Ozone Implementation
NSR Update. EPA is approving these
revisions into the Mississippi SIP
because they are consistent with Section
110 CAA and its implementing
regulations.

1V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.
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The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this

action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 18, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, and Volatile organic
compounds.

EPA-APPROVED MISSISSIPPI REGULATIONS

Dated: December 8, 2010.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart Z—Mississippi

m 2. Section 52.1270 (c) is amended by
revising the entry for “APC-S-5” to read
as follows:

§52.1270 Identification of plan.
* * * * *
(C) * x %

State

State citation Title/subject

date

effective EPA approval

date

Explanation

* *

* * *

* *

APC-S-5—Regulations for the Prevention of Significant Deterioration of Air Quality

9/24/2007

12/20/10 [Insert
citation of
publication].

porated by

APC-S-5 incorporates by reference the regulations found at 40
CFR 52.21 as of June 15, 2007; This EPA action is approving
the incorporation by reference with the exception of the phrase
“except ethanol production facilities producing ethanol by natural
fermentation under the North American Industry Classification
System (NAICS) codes 325193 or 312140,” APC-S-5 incor-

reference from 40 CFR 52.21(b)(1)(i)(a) and

(b)(1(iii)(t). APC-S-5.

* * * * *

[FR Doc. 2010-31893 Filed 12—17-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[EPA-R06-OAR-2010-0412; FRL-9240-8]

Determination of Nonattainment and
Reclassification of the Dallas/Fort
Worth 1997 8-Hour Ozone
Nonattainment Area; Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing its
determination that the Dallas/Fort
Worth (DFW) moderate 8-hour ozone
nonattainment area failed to attain the
1997 8-hour ozone national ambient air
quality standard (NAAQS or standard)
by June 15, 2010, the attainment
deadline set forth in the Clean Air Act

(CAA or Act) and Code of Federal
Regulations (CFR) for moderate
nonattainment areas. This final
determination is based on EPA’s review
of complete, quality assured and
certified ambient air quality monitoring
data for the 2007—2009 monitoring
period that are available in the EPA Air
Quality System (AQS) database. As a
result of this final action, the DFW area
will be reclassified by operation of law
as a serious ozone nonattainment area
for the 1997 8-hour ozone standard on
the effective date of this rulemaking.
The new attainment date for the DFW
area is as expeditiously as practicable,
but not later than June 15, 2013. The
State of Texas must submit State
Implementation Plan (SIP) revisions
addressing requirements for “serious”
areas no later than one year after the
effective date of this rulemaking.
DATES: This rule is effective on January
19, 2011.

ADDRESSES: EPA established a docket
for this action under Docket ID No.
EPA-R06-0OAR-2010-0412. All

documents in the docket are listed at
http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30
p-m. weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
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Please make the appointment at least
two working days in advance of your
visit. There is a fee of 15 cents per page
for making photocopies of documents.
On the day of the visit, please check in
at the EPA Region 6 reception area at
1445 Ross Avenue, Suite 700, Dallas,
Texas.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Paige, Air Planning Section,
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—-2733,
telephone (214) 665—6521; fax number
214-665-6762; e-mail address
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” means EPA. This
supplementary information section is
arranged as follows:

I. What action is EPA taking?

II. What is the effect of this action?

1. Final Action

IV. Statutory and Executive Order Reviews

I. What action is EPA taking?

We are finalizing our determination
that the DFW 8-hour ozone moderate
nonattainment area failed to attain the
1997 8-hour ozone NAAQS by the
applicable attainment date. This
determination is based on quality-
assured and certified ambient air
monitoring data for the years 2007—
2009. These data show that the DFW
area was violating the 1997 8-hour
ozone standard at the time of the June
15, 2010 attainment deadline.

As a result of this action, the DFW
area will be reclassified by operation of
law as a serious ozone nonattainment
area for the 1997 8-hour ozone standard
on the effective date of this rulemaking.

The rationale for this action is
explained in the Notice of Proposed
Rulemaking (NPR) published on August
9, 2000 (75 FR 47746) and will not be
restated here. No comments were
received on the NPR.

II. What is the effect of this action?

The DFW area will be reclassified by
operation of law as a serious ozone
nonattainment area for the 1997 8-hour
ozone standard on the effective date of
this rulemaking. The serious area
attainment date for the DFW area is as
expeditiously as practicable, but not
later than June 15, 2013.

The revised SIP for the DFW area
must include all the requirements for
serious ozone nonattainment area plans,
such as: (1) Attainment and reasonable
further progress demonstrations (CAA
section 182(c)(2), 40 CFR 51.908 and 40
CFR 51.910); (2) an enhanced
monitoring program (CAA section

182(c)(1) and 40 CFR 58.10); (3) an
enhanced vehicle inspection and
maintenance program (CAA section
182(c)(3) and 40 CFR 51.350); (4) clean
fuel vehicle programs (CAA section
182(c)(4)); (5) transportation control
(CAA section 182(c)(5)); (6) a 50 ton-per-
year major source threshold (CAA
section182(c) and 40 CFR 51.165); (7)
more stringent new source review
requirements (CAA section 182(c)(6)
and 40 CFR 51.165); (8) special rules for
modification of sources (CAA sections
182(c)(7) and 182(c)(8), and 40 CFR
51.165); (9) contingency provisions
(CAA section 182(c)(9)); and (10)
increased offsets (CAA section
182(c)(10) and 40 CFR 51.165).1 See also
the requirements for serious ozone
nonattainment areas set forth in section
182(c) of the Act. All applicable controls
required to demonstrate attainment by
June 15, 2013 shall be implemented no
later than March 1, 2012.

In addition, the requirements of
section 182(b)(3) relating to Stage II
gasoline vapor recovery shall apply,
provided EPA has not determined that
onboard vapor recovery (ORVR) is in
widespread use in the motor vehicle
fleet and waived the section 182(b)(3)
requirement.?

III. Final Action

Pursuant to section 181(b)(2) of the
Act, EPA is making a final
determination that the DFW 8-hour
ozone nonattainment area failed to
attain the 1997 8-hour ozone standard
by June 15, 2010, the attainment date for
moderate ozone nonattainment areas.
Thus, the DFW area will be reclassified
by operation of law as a serious ozone
nonattainment area for the 1997 8-hour
ozone standard on the effective date of
this rulemaking.

The submittal of the serious area SIP
revisions will be due to EPA no later
than one year after the effective date of
this rulemaking; except that the
required SIP revision for Stage II vapor
recovery will be due to EPA no later
than two years after the effective date of
this rulemaking, pursuant to section
182(b)(3)(A) of the Act. All applicable
controls required to demonstrate
attainment by June 15, 2013 shall be
implemented no later than March 1,
2012.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a

1For a list of the serious area requirements
already in place in the DFW area, see the proposed
rulemaking (75 FR 47746).

2 See the proposed rulemaking for additional
information (75 FR 47746).

SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this rule does not have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
State, and EPA notes that it will not
impose substantial direct costs on Tribal
governments or preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
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that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United

States Court of Appeals for the
appropriate circuit by February 18,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

TEXAS—OZONE (8-HOUR STANDARD)

Dated: December 12, 2010.
Al Armendariz,
Regional Administrator, Region 6.
40 CFR part 81 is amended as follows:

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In § 81.344 the table entitled
“Texas—Ozone (8-hour Standard)” is
amended by revising the entries for
Dallas-Fort Worth, TX and adding a new
footnote 5 at the end of the table to read
as follows:

§81.344 Texas.

* * * * *

Designationa

Category/classification

Designated area

Date* Type Date’ Type
Dallas-Fort Worth, TX:
Collin County Nonattainment Subpart 2/Serious.

Dallas County
Denton County ............
Ellis County ........ccc......
Johnson County ..
Kaufman County .
Parker County .............
Rockwall County .........
Tarrant County ............

* *

Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment

* * *

Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.
Subpart 2/Serious.

* *

a|ncludes Indian Country located in each county or area, except as otherwise specified.

1This date is June 15, 2004, unless otherwise noted.

5 Effective January 19, 2011.

[FR Doc. 2010-31885 Filed 12-17-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262
[EPA-HQ-RCRA-2003-0012; FRL-9240-5]

Technical Corrections to the Standards
Applicable to Generators of Hazardous
Waste; Alternative Requirements for
Hazardous Waste Determination and
Accumulation of Unwanted Material at
Laboratories Owned by Colleges and
Universities and Other Eligible
Academic Entities Formally Affiliated
With Colleges and Universities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

* *

* * *

SUMMARY: EPA is taking direct final
action for six technical corrections to an
alternative set of hazardous waste
generator requirements known as the
“Academic Laboratories rule” or
“Subpart K” which is applicable to
laboratories owned by eligible academic
entities. These changes correct errors
published in the Academic Laboratories
Final rule, including omissions and
redundancies, as well as remove an
obsolete reference to the Performance
Track program, which has been
terminated. These technical corrections
will improve the clarity of the Academic
Laboratories rule.

DATES: This rule is effective on March 7,
2011 without further notice, unless EPA
receives adverse comment by January
19, 2011. If EPA receives adverse
comment, we will publish a timely
withdrawal in the Federal Register
informing the public that the specific

amendments in this Direct Final rule for
which the Agency received adverse
comment will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2003-0012 by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—9794.

e Mail: RCRA Docket, Environmental
Protection Agency, Mailcode: 28221T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Hand Delivery: EPA West Building,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC 20460. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
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Instructions: Direct your comments to
Docket ID No. EPA-HQ-2003-0012.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information

about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/dockets.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the RCRA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the RCRA Docket is (202)
566—-0270.

FOR FURTHER INFORMATION CONTACT:
Kristin Fitzgerald, Office of Resource
Conservation and Recovery, (5304P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; (703) 308—8286;
Fitzgerald.Kristin@epa.gov.

SUPPLEMENTARY INFORMATION:

Why is EPA using a direct final rule?

EPA is publishing this rule without a
prior Proposed rule because we view
this as a noncontroversial action and
anticipate no adverse comment since
the changes are minor and consistent

with the preamble language from the
Final rule of December 1, 2008 (73 FR
72912). However, in the “Proposed
Rules” section of today’s Federal
Register, we are publishing a separate
document that will serve as the
Proposed rule to amend 40 CFR Part
262, Subpart K if adverse comments are
received on this Direct Final rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. For further information about
commenting on this rule, see the
ADDRESSES section of this document.

If EPA receives adverse comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that those specific amendments in this
Direct Final rule for which the Agency
received adverse comment will not take
effect, and the reason for such
withdrawal. We would address all
public comments in a subsequent Final
rule based on the Proposed rule.

Does this action apply to me?

This Direct Final rule amends Subpart
K of 40 CFR part 262. Entities
potentially affected by this action are
any of the following which generate
hazardous waste in laboratories: (1)
Colleges and universities; (2) non-profit
research institutes that are either owned
by or have a formal written affiliation
agreement with a college or university;
and (3) teaching hospitals that are either
owned by or have a formal written
affiliation agreement with a college or
university.

NAICS CODES OF ENTITIES POTENTIALLY AFFECTED BY THIS DIRECT FINAL RULE

NAICS codes

Description of NAICS code

Colleges & Universities:
6112, 61121, 611210
6113, 61131, 611310 ...
6115, 61151 ...
611519
61161, 611610

Teaching Hospitals:
54194, 541940
622
6221, 62211, 622110 ...
6222, 62221, 622210 ...
6223, 62231, 622310

Non-profit Research Institutes:
5417, 54171, 541710
54172, 541720

Junior Colleges.

Colleges, Universities, and Professional Schools.
Technical and Trade Schools.

Other Technical and Trade Schools.

Fine Arts Schools.

Veterinary Services (Animal Hospitals).

Hospitals.

General Medical and Surgical Hospitals.

Psychiatric and Substance Abuse Hospitals.

Specialty (except Psychiatric and Substance Abuse) Hospitals.

Research and Development in the Physical, Engineering, and Life Sciences.
Research and Development in the Social Sciences and Humanities.

What should I consider as I prepare my
comments for EPA?

A. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information

that you claim to be CBI. For CBI
information on a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one

complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as GBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
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accordance with the procedures set
forth in 40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible.

¢ Make sure to submit your
comments by the comment period
deadline identified.

Preamble Outline
1. Statutory Authority
II. Explanation of Changes
III. State Authorization
A. Applicability of Rules in Authorized
States
B. Effect on State Authorization
IV. Statutory and Executive Order Reviews
A. Regulatory Flexibility Act
B. Congressional Review Act

I. Statutory Authority

These regulations are promulgated
under the authority of §§ 2002, 3001,
3002, and 3004 of the Solid Waste
Disposal Act (SWDA) of 1970, as
amended by the Resource Conservation
and Recovery Act (RCRA) of 1976, as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA), 42
U.S.C. 6921, 6922, 6923, and 6924.

II. Explanation of Changes

In today’s Direct Final rule, there are
six technical corrections to the final
Academic Laboratories rule (also
referred to as Subpart K), which was
published in the Federal Register on
December 1, 2008 (73 FR 72912).

The first two corrections in today’s
Direct Final rule are to the definition of
“central accumulation area,” which is in
the section of the Academic
Laboratories Final rule entitled
Definitions for this subpart (§ 262.200).
First, in the Academic Laboratories
Final rule, the definition of “central

accumulation area” included a reference
to the RCRA hazardous waste generator
regulations for what are typically called
“large quantity generators.” The
regulatory reference that was included
in the Academic Laboratories Final rule
was § 262.34(a). However, large quantity
generators are also subject to

§ 262.34(b), if they accumulate
hazardous waste for more than 90 days.
In the Academic Laboratories Final rule,
we inadvertently omitted that additional
regulatory reference for large quantity
generators; therefore, we are adding it in
today’s Direct Final rule.

Second, the definition of “central
accumulation area” included a reference
to the RCRA hazardous waste generator
regulations for Performance Track
members (specifically § 262.34(j) and
(k)) in order to indicate that eligible
academic entities that were Performance
Track members were eligible to use the
Academic Laboratories rule. However,
after the Academic Laboratories rule
became final, EPA’s Performance Track
program was terminated (74 FR 22742).
Therefore, we are removing the
parenthetical statement from the
definition of “central accumulation
area” that references the generator
regulations specifically for Performance
Track members, since the reference is
now moot.

The third correction in today’s Direct
Final rule is in the section of the
Academic Laboratories Final rule
entitled Labeling and management
standards for containers of unwanted
material in the laboratory (§ 262.206).
The regulatory text of the Final rule
requires that containers of unwanted
material be kept closed at all times, with
three exceptions. One of the exceptions
to the “closed container rule” is when
adding, removing or consolidating
unwanted material (§ 262.206(b)(3)(i)).
In this instance, we use the term
“consolidating” to mean combining the
contents of several containers into a
single container. This is often also
referred to as “bulking.”

In the preamble to the Final rule (see
page 72937), we used the term
“consolidation” in a different sense. In
this instance, we used the term
“consolidation” to mean moving
containers of unwanted material from
one laboratory to another laboratory,
such that containers from multiple
laboratories can be collected or
“consolidated” to accumulate in one
laboratory. Under this use of the term,
the contents of the containers remain in
their original containers, but the
location of the containers changes. To
eliminate confusion caused by using the
same term in two different ways, in

§262.206(b)(3)(i), we are changing the
term “consolidating” to “bulking.”

The fourth correction in today’s Direct
Final rule is in the section of the
Academic Laboratories Final rule
entitled “Making the hazardous waste
determination at an on-site interim
status or permitted treatment, storage or
disposal facility” (§ 262.212). Under
paragraph (e)(1) of that section, if an
unwanted material is a hazardous waste,
an eligible academic entity must “Write
the words “hazardous waste” on the
container label that is affixed or
attached to the container * * *”Ina
parenthetical following the quoted text,
we inadvertently included the phrase
“(or on the label that is affixed or
attached to the container, if that is
preferred).” This parenthetical is
repetitive of the text immediately
preceding it in paragraph (e)(1);
therefore we are amending paragraph
§262.212(e)(1) to eliminate the
redundant parenthetical phrase.

The last two corrections in today’s
Direct Final rule are in the “Laboratory
management plan” (LMP) section of the
Academic Laboratories rule (§ 262.214).
Specifically, eligible academic entities
that choose to opt into Subpart K are
required to have a written LMP with
two parts, and a total of nine elements.
Part I of the LMP must contain two
elements, while Part II of the LMP must
contain seven elements.

The fifth correction in today’s Direct
Final rule is in the first element of Part
I of the LMP (§262.214(a)(1)). The
preamble to the Academic Laboratories
Final rule makes it clear that we
intended the first element of Part I of the
LMP to include just two items, but the
regulatory language inadvertently made
it seem like those two items were just
part of the requirement, rather than the
entire requirement. Therefore, in
§262.214(a)(1), we are replacing the
word “including” with the words “as
follows” in order to make clear our
intent. In fact, it is in the first element
of Part II of the LMP (§ 262.214(b)(1))
that eligible academic entities must
include their best intended practices for
container labeling and management that
go beyond the two items required in the
first element of Part L.

The sixth correction in today’s Direct
Final rule is in the first element of Part
1I of the LMP (§ 262.214(b)(1)). When
the Academic Laboratories rule was
proposed (71 FR 29712), EPA did not
specifically address in-line containers in
the container management standards in
§262.206(b). In the Final rule, we added
§262.206(b)(3)(iii)(A) to the container
management standards, which
specifically addresses the management
of in-line containers by allowing venting
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of a container when it is necessary for
the proper operation of laboratory
equipment, such as with in-line
collection of unwanted materials from
high performance liquid
chromatographs.

When § 262.206(b)(3)(iii)(A) was
added, we neglected to eliminate the
redundant requirement that addresses
in-line containers in the first element of
Part II of the LMP regulations
(§262.214(b)(1)). Therefore, we are
eliminating the redundant language
today.

II1. State Authorization

A. Applicability of Rules in Authorized
States

Under § 3006 of RCRA, EPA may
authorize a qualified State to administer
its own hazardous waste program
within the State in lieu of the Federal
program. Following authorization, EPA
retains enforcement authority under
§§ 3008, 3013, and 7003 of RCRA,
although authorized States have primary
enforcement responsibility. The
standards and requirements for State
authorization are found at 40 CFR part
271.

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a State with final RCRA
authorization administered its
hazardous waste program entirely in
lieu of EPA administering the Federal
program in that State. The Federal
requirements no longer applied in the
authorized State, and EPA could not
issue permits for any facilities in that
State, since only the State was
authorized to issue RCRA permits.
When new, more stringent Federal
requirements were promulgated, the
State was obligated to enact equivalent
authorities within specified time frames.
However, the new Federal requirements
did not take effect in an authorized State
until the State adopted the Federal
requirements as State law.

In contrast, under RCRA § 3006(g) (42
U.S.C. 6926(g)), which was added by
HSWA, new requirements and
prohibitions imposed under HSWA
authority take effect in authorized States
at the same time that they take effect in
unauthorized States. EPA is directed by
the statute to implement these
requirements and prohibitions in
authorized States, including the
issuance of permits, until the State is
granted authorization to do so. While
States must still adopt HSWA-related
provisions as State law to retain final
authorization, EPA implements the
HSWA provisions in authorized States
until the States do so.

Authorized States are required to
modify their program only when EPA
enacts Federal requirements that are
more stringent or broader in scope than
the existing Federal requirements.
RCRA § 3009 allows the States to
impose standards more stringent than
those in the Federal program (see also
40 CFR 271.1). Therefore, authorized
States may, but are not required to,
adopt Federal HSWA and non-HSWA
regulations that are considered (1) less
stringent or (2) neither more nor less
stringent than previous Federal
regulations.

B. Effect on State Authorization

These amendments are promulgated
under non-HSWA RCRA authority.
These non-HSWA amendments will be
applicable on the effective date only in
those States that do not have final
authorization of their base RCRA
programs. Authorized States are
required to modify their programs only
when EPA promulgates Federal
regulations that are more stringent or
broader in scope than the authorized
State regulations. For those changes that
are less stringent or reduce the scope of
the Federal program, States are not
required to modify their program. This
is a result of § 3009 of RCRA, which
allows States to impose more stringent
regulations than the Federal program.
Today’s amendments are considered to
be neither more nor less stringent than
the current standards. Therefore,
authorized States, while not required to
modify their programs to adopt the
technical corrections discussed above,
are strongly urged to adopt these
technical corrections to avoid any
confusion or misunderstanding by the
regulated community and the public.

IV. Statutory and Executive Order
Reviews

As explained above, this action makes
technical corrections to the text of the
Academic Laboratories rule but does not
make any substantive change to the
requirements of that rule. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866: Regulatory
Planning and Review (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132: Federalism (64 FR 43255,
August 10, 1999);

¢ Does not have Tribal implications
as specified by Executive Order 13175:
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 9, 2000), because, as
the rule does not make any substantive
changes, it will not impose substantial
direct costs on Tribal governments or
preempt Tribal law;

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045: Protection of Children from
Environmental Health and Safety Risks
(62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211:
Actions that Significantly Affect Energy
Supply, Distribution, or Use (66 FR
28355, May 22, 2001);

¢ Does not involve technical
standards; thus the requirements of
§ 12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272) do not apply; and

e Is one for which the EPA lacks the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898:
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.
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After considering the economic
impact of today’s Direct Final rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This action does not create any
new regulatory requirements, but rather
makes technical corrections to Subpart
K of the hazardous waste generator
regulations. Although this Direct Final
rule will not have a significant
economic impact on a substantial
number of small entities, EPA
nonetheless has tried to reduce the
impact of this rule on small entities.

B. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 262

Environmental protection, Exports,
Hazardous materials transportation,
Hazardous waste, Imports, Labeling,
Packaging and containers, Reporting
and recordkeeping requirements.

Dated: December 13, 2010.

Mathy Stanislaus,
Assistant Administrator, Office of Solid Waste
and Emergency Response.

For the reasons set out in the
preamble, Part 262 of title 40, chapter I

of the Code of Federal Regulations is
amended as follows:

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

m 1. The authority citation for part 262
continues to read as follows:

Authority: 42 U.S.C. 6906, 6912, 6922—
6925, 6937, and 6938.

Subpart K—Alternative Requirements
for Hazardous Waste Determination
and Accumulation of Unwanted
Material for Laboratories Owned by
Eligible Academic Entities

m 2. Amend § 262.200 to revise the
definition of “central accumulation
area” to read as follows:

§262.200 Definitions for this subpart.
* * * * *

Central accumulation area means an
on-site hazardous waste accumulation
area subject to either § 262.34(a)—(b) of
this part (large quantity generators) or
§ 262.34(d)—(f) of this part (small
quantity generators). A central
accumulation area at an eligible
academic entity that chooses to be
subject to this subpart must also comply
with § 262.211 when accumulating
unwanted material and/or hazardous

waste.
* * * * *

m 3. Amend § 262.206 to revise
paragraph (b)(3)(i), to read as follows:

§262.206 Labeling and management
standards for containers of unwanted
material in the laboratory.
* * * * *

(b) * % %

(3] R

(i) When adding, removing or bulking
unwanted material, or
* * * * *

m 4. Amend § 262.212 to revise
paragraph (e)(1), to read as follows:

§262.212 Making the hazardous waste
determination at an on-site interim status or
permitted treatment, storage or disposal
facility.

* * * * *

(e] * * %

(1) Write the words “hazardous waste
on the container label that is affixed or
attached to the container within 4
calendar days of arriving at the on-site
interim status or permitted treatment,
storage or disposal facility and before
the hazardous waste may be removed
from the on-site interim status or
permitted treatment, storage or disposal
facility, and

* * * * *

m 5. Amend § 262.214 to revise
paragraphs (a)(1) introductory text and
(b)(1), to read as follows:

”»

§262.214 Laboratory management plan.

* * * * *

(a] * * *

(1) Describe procedures for container
labeling in accordance with
§262.206(a), as follows:

* * * * *

(b)* E

(1) Describe its intended best
practices for container labeling and
management (see the required standards
at § 262.206).

* * * * *
[FR Doc. 2010-31746 Filed 12—-17-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 219
[Docket No. 2001-11213, Notice No. 14]
Alcohol and Drug Testing:

Determination of Minimum Random
Testing Rates for 2011

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Notice of Determination.

SUMMARY: Using data from Management
Information System annual reports, FRA
has determined that the 2009 rail
industry random testing positive rates
were .037 percent for drugs and .014
percent for alcohol. Because the
industry-wide random drug testing
positive rate has remained below 1.0
percent for the last two years of data, the
Federal Railroad Administrator
(Administrator) has determined that the
minimum annual random drug testing
rate for the period January 1, 2011,
through December 31, 2011, will remain
at 25 percent of covered railroad
employees. In addition, because the
industry-wide random alcohol testing
violation rate has remained below 0.5
percent for the last two years, the
Administrator has determined that the
minimum random alcohol testing rate
will remain at 10 percent of covered
railroad employees for the period
January 1, 2011, through December 31,
2011.

DATES: This notice of determination is
effective December 20, 2010.

FOR FURTHER INFORMATION CONTACT:
Lamar Allen, Alcohol and Drug Program
Manager, Office of Safety Enforcement,
Mail Stop 25, Federal Railroad
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
(telephone 202 493-6313); or Kathy
Schnakenberg, FRA Alcohol/Drug
Program Specialist, (telephone 816 561—
2714).

SUPPLEMENTARY INFORMATION:
Administrator’s Determination of 2011

Minimum Random Drug and Alcohol
Testing Rates

In a final rule published on December
2, 1994 (59 FR 62218), FRA announced
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that it will set future minimum random
drug and alcohol testing rates according
to the rail industry’s overall positive
rate, which is determined using annual
railroad drug and alcohol program data
taken from FRA’s Management
Information System. Based on this data,
the Administrator publishes a Federal
Register notice of determination each
year, announcing the minimum random
drug and alcohol testing rates for the
following year. See 49 CFR 219.602,
608.

Under this performance-based system,
FRA may lower the minimum random
drug testing rate to 25 percent of
covered railroad employees whenever
the industry-wide random drug positive
rate is less than 1.0 percent for two
calendar years while testing at a 50
percent minimum rate. For both drugs
and alcohol, FRA reserves the right to
consider other factors, such as the
number of positives in its post-accident
testing program, before deciding
whether to lower annual minimum
random testing rates. If the industry-
wide random drug positive rate is 1.0
percent or higher in any subsequent
calendar year, FRA will return the
minimum random drug testing rate to 50
percent of covered railroad employees.

If the industry-wide random alcohol
violation rate is less than 1.0 percent but
greater than 0.5 percent, the minimum
random alcohol testing rate will be 25
percent of covered railroad employees.
FRA will raise the minimum random
rate to 50 percent of covered railroad
employees if the industry-wide random
alcohol violation rate is 1.0 percent or
higher in any subsequent calendar year.
FRA may lower the minimum random
alcohol testing rate to 10 percent of
covered railroad employees whenever
the industry-wide violation rate is less
than 0.5 percent for two calendar years
while testing at a higher rate.

In this notice of determination, FRA
announces that the minimum random
drug testing rate will remain at 25
percent of covered railroad employees
for the period January 1, 2011, through
December 31, 2011, because the
industry random drug testing positive
rate was below 1.0 percent for the last
two years (.046 in 2008 and .037 in
2009). The minimum random alcohol
testing rate will remain at 10 percent of
covered railroad employees for the
period January 1, 2011, through
December 31, 2011, because the
industry-wide violation rate for alcohol
has remained below 0.5 percent for the
last two years (.015 in 2008 and .014 in
2009). Railroads remain free, as always,
to conduct random testing at higher
rates.

Issued in Washington, DC, on December
13, 2010.

Joseph C. Szabo,

Administrator.

[FR Doc. 2010-31805 Filed 12—17-10; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 101124587-0586-01]
RIN 0648-BA47

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery Off the South Atlantic
States; Emergency Rule To Delay
Effectiveness of the Snapper-Grouper
Area Closure; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; correction.

SUMMARY: This document contains a
correction to the temporary rule that
delays the effective date of the area
closure for snapper-grouper specified in
Amendment 17A to the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP) that was published in the
Federal Register December 9, 2010.
DATES: Effective December 20, 2010, the
effective date of the rule published in
the Federal Register December 9, 2010
(75 FR 76890), is corrected to January 3,
2011, through June 1, 2011, unless
NMEFS publishes a superseding
document in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Anik Clemens, 727-824-5305; fax: 727—
824-5308; e-mail:
Anik.Clemens@noaa.gov.

SUPPLEMENTARY INFORMATION:

Need for Correction

On December 9, 2010 (75 FR 76890),
NMEF'S published an incorrect effective
date in the DATES section of the
temporary rule. The DATES section
contained an incorrect effective date of
January 3, 2010. The correct effective
date for the temporary rule is January 3,
2011, through June 1, 2011, unless
NMFS publishes a superseding
document in the Federal Register. This
document corrects that effective date.

Correction

In FR Doc. 2010-30682 appearing on
page 78158 in the Federal Register of

December 9, 2010, correct the DATES
section to read as follows:

DATES: This rule is effective January 3, 2011
through June 1, 2011, unless NMFS publishes

a superseding document in the Federal
Register.

Authority: 16 U.S.C. 1801 et seq.
Dated: December 15, 2010.

John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. 2010-31917 Filed 12—17-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
RIN 0648—-XA017

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
retention limit adjustment.

SUMMARY: NMFS has determined that
the Atlantic tunas General category
daily Atlantic bluefin tuna (BFT)
retention limit should be adjusted for
the month of January 2011, based on
consideration of the regulatory
determination criteria regarding
inseason adjustments. This action
applies to Atlantic tunas General
category permitted vessels and Highly
Migratory Species Charter/Headboat
category permitted vessels (when
fishing commercially for BFT).

DATES: Effective January 1, 2011,
through January 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
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established in the 2006 Consolidated
Highly Migratory Species Fishery
Management Plan (2006 Consolidated
HMS FMP) (71 FR 58058, October 2,
2006).

The 2011 BFT fishing year, which is
managed on a calendar year basis and
subject to an annual calendar year
quota, begins January 1, 2011. Starting
on January 1, 2011, the General category
daily retention limit (§ 635.23(a)(2)) is
scheduled to revert back to the default
retention limit of one large medium or
giant BFT (measuring 73 inches (185
cm) CFL) or greater per vessel per
day/trip. This default retention limit
applies to General category permitted
vessels and HMS Charter/Headboat
category permitted vessels (when
fishing commercially for BFT, as
specified and to the extent allowable
under the regulations).

Each of the General category time
periods (January, June—August,
September, October—-November, and
December) is allocated a portion of the
annual General category quota, thereby
ensuring extended fishing opportunities
in years when catch rates are high. For
the 2010 fishing year, NMFS adjusted
the General category limit from the
default level of one large medium or
giant BFT as follows: Two large medium
or giant BFT for January (74 FR 68709,
December 29, 2009), and three large
medium or giant BFT for June through
December (75 FR 30730, June 2, 2010;
and 75 FR 51182, August 19, 2010).

The 2010 ICCAT recommendation
regarding western BFT management
resulted in a 2011 U.S. quota of 923.7
mt (not including a 25-mt allocation that
the United States uses to account for
bycatch of BFT in pelagic longline
fisheries in the Northeast Distant Gear
Restricted Area (NED)). Consistent with
the allocation scheme established in the
Consolidated HMS FMP, the baseline
2011 General category share would be
435.1 mt, and the baseline 2011 January
General category subquota would be
23.1 mt.

In order to implement the ICCAT
recommendation, which enters into
force in June 2011, NMFS is planning to
publish proposed quota specifications
in the beginning of 2011 to set BFT
quotas for each of the established
domestic fishing categories. Until the
2011 quota specifications are finalized
(most likely in the spring of 2011), the
January General category baseline quota
of 23.8 mt (established for 2010)
remains in effect. In the meantime, the
General category BFT fishery remains
active into the winter, with landings
reported in November and December.

Adjustment of General Category Daily
Retention Limits

Under 50 CFR 635.23(a)(4), NMFS
may increase or decrease the daily
retention limit of large medium and
giant BFT over a range of zero to a
maximum of three per vessel based on
consideration of the criteria provided
under § 635.27(a)(8), which include:
The usefulness of information obtained
from catches in the particular category
for biological sampling and monitoring
of the status of the stock; effects of the
adjustment on BFT rebuilding and
overfishing; effects of the adjustment on
accomplishing the objectives of the
fishery management plan; variations in
seasonal distribution, abundance, or
migration patterns of BFT; effects of
catch rates in one area precluding
vessels in another area from having a
reasonable opportunity to harvest a
portion of the category’s quota; and a
review of dealer reports, daily landing
trends, and the availability of the BFT
on the fishing grounds.

NMEFS has considered the set of
criteria cited above and their
applicability to the General category
BFT retention limit for the January 2011
General category fishery. For example,
under the 2-fish limit that applied in
January 2010, January landings were
low (2.7 out of the baseline subquota of
23.8 mt, later adjusted in the final 2010
specifications to 28.6 mt). Under the
proposed 2011 BFT quota
specifications, the baseline 2011 January
subquota would be 23.1 mt. Based on
these considerations, NMFS has
determined that the General category
retention limit should be adjusted to
allow for retention of the anticipated
2011 General category quota, and that
the same approach that was used (and
that proved effective) for January 2010
is warranted. Therefore, NMFS
increases the General category retention
limit from the default limit to two large
medium or giant BFT, measuring 73
inches CFL or greater, per vessel per
day/trip, effective January 1, 2011,
through January 31, 2011. Regardless of
the duration of a fishing trip, the daily
retention limit applies upon landing.
For example, whether a vessel fishing
under the General category limit takes a
two-day trip or makes two trips in one
day, the daily limit of two fish may not
be exceeded upon landing. This General
category retention limit is effective in all
areas, except for the Gulf of Mexico, and
applies to those vessels permitted in the
General category as well as to those
HMS Charter/Headboat permitted
vessels fishing commercially for BFT.

This adjustment is intended to
provide a reasonable opportunity to

harvest the U.S. quota of BFT without
exceeding it, while maintaining an
equitable distribution of fishing
opportunities, to help achieve optimum
yield in the General category BFT
fishery, to collect a broad range of data
for stock monitoring purposes, and to be
consistent with the objectives of the
Consolidated HMS FMP.

Monitoring and Reporting

NMFS selected the daily retention
limit for January 2011 after examining
an array of data as it pertains to the
determination criteria. These data
included, but were not limited to,
current and previous catch and effort
rates, quota availability, previous public
comments on inseason management
measures, and stock status, among other
data. NMFS will continue to monitor
the BFT fishery closely through the
mandatory dealer landing reports,
which NMFS requires to be submitted
within 24 hours of a dealer receiving
BFT. Depending on the level of fishing
effort and catch rates of BFT, NMFS
may determine that additional retention
limit adjustments are necessary to
ensure available quota is not exceeded
or to enhance scientific data collection
from, and fishing opportunities in, all
geographic areas.

Closures or subsequent adjustments to
the daily retention limits, if any, will be
published in the Federal Register. In
addition, fishermen may call the
Atlantic Tunas Information Line at (888)
872—-8862 or (978) 281-9260, or access
http://www.hmspermits.gov, for updates
on quota monitoring and retention limit
adjustments.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
Consolidated HMS FMP provide for
inseason retention limit adjustments to
respond to the unpredictable nature of
BFT availability on the fishing grounds,
the migratory nature of this species, and
the regional variations in the BFT
fishery. Affording prior notice and
opportunity for public comment to
implement these retention limits is
impracticable as it would preclude
NMFS from acting promptly to allow
harvest of BFT that are available on the
fishing grounds. Analysis of available
data shows that the General category
BFT retention limits may be increased
with minimal risks of exceeding the
ICCAT-allocated quota.
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Delays in increasing these retention
limits would adversely affect those
General and Charter/Headboat category
vessels that would otherwise have an
opportunity to harvest more than the
default retention limit of one BFT per
day and may exacerbate the problem of
low catch rates and quota rollovers.
Limited opportunities to harvest the
respective quotas may have negative
social and economic impacts for U.S.
fishermen that depend upon catching
the available quota within the time
periods designated in the Consolidated
HMS FMP. Adjustment of the retention
limit needs to be effective January 1,

2011, to minimize any unnecessary
disruption in fishing patterns and for
the impacted sectors to benefit from the
adjustments so as to not preclude
fishing opportunities for fishermen who
have access to the fishery only during
this time period. Therefore, the AA
finds good cause under 5 U.S.C.
553(b)(B) to waive prior notice and the
opportunity for public comment. For all
of the above reasons, and because this
action relieves a restriction (i.e., the
default General category retention limit
is one fish per vessel/trip whereas this
action increases that limit and allows
retention of additional fish), there is

also good cause under 5 U.S.C. 553(d)
to waive the 30-day delay in
effectiveness.

This action is being taken under 50
CFR 635.23(a)(4) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: December 13, 2010.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-31751 Filed 12-17-10; 8:45 am]
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
[NRC—2008-0619]
RIN 3150-A125

Requirements for Fingerprint-Based
Criminal History Records Checks for
Individuals Seeking Unescorted
Access to Research or Test Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is reopening the
public comment period for the proposed
rule that was published on July 10,
2010. The proposed rule would amend
the NRC’s regulations by requiring
research and test reactor licensees to
obtain a fingerprint-based criminal
history records check before granting
any individual unescorted access to
their facilities. The comment period for
this proposed rule, which closed on
October 4, 2010, is reopened and will
remain open until January 31, 2011.

DATES: The comment period for the
proposed rule published July 10, 2010
(75 FR 42000), has been reopened and
now closes on January 31, 2011.
Comments received after this date will
be considered if it is practical to do so,
but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Please include Docket ID
NRC-2008-0619 in the subject line of
your comments. For instructions on
submitting comments see the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods.

Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2008-0619. Address questions
about NRC dockets to Carol Gallagher,

telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415—1966.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852 between 7:30 a.m. and 4:15 p.m.
during Federal workdays (telephone:
301-415-1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT: A.
Jason Lising, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone: 301-415-3841; e-mail
Jason.Lising@nrc.gov; or Timothy A.
Reed, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone: 301-415-1462; e-mail
Timothy.Reed@nrc.gov.

SUPPLEMENTARY INFORMATION:

Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room O1—
F21, One White Flint North, 11555

Rockville Pike, Rockville, Maryland
20852.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nre.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737, or by e-mail to
PDR.Resource@nrc.gov.

Federal rulemaking Web site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2008—
0619.

Extension Request

On October 3, 2010, Stephen Miller
representing The National Organization
of Test, Research, and Training
Reactors, requested an extension of the
public comment period until January
31, 2011 (ADAMS Accession No.
ML102790180). The Commission has
granted your request. Therefore, the
NRC is reopening the public comment
period until January 31, 2011.

Dated at Rockville, Maryland, this 14th day
of December 2010.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 2010-31852 Filed 12-17-10; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. SW022; Special Conditions No.
29-022A-SC]

Special Conditions: Eurocopter France
(ECF) Model EC225LP Helicopter,
Installation of a Search and Rescue
(SAR) Automatic Flight Control System
(AFCS)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.
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SUMMARY: This document proposes
amended special conditions for the ECF
model EC225LP helicopter. This
helicopter, as modified by ECF, will
have novel or unusual design features
associated with installing an optional
SAR AFCS. Special conditions No. 29—
022-SG, published in the Federal
Register on November 6, 2008 (73 FR
65968), addressed these issues. The
proposed amendment revises the
original final special conditions to
address comments and to clarify the
intent of some requirements. The
applicable airworthiness standards do
not contain adequate or appropriate
safety standards for these design
features. These special conditions
contain the additional safety standards
the Administrator considers necessary
to show a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: We must receive your comments
by January 19, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Rotorcraft Directorate,
Attn: Special Conditions Docket (ASW—
111), Docket No. SW022, 2601 Meacham
Blvd., Fort Worth, Texas 76137. You
may deliver two copies to the Rotorcraft
Directorate at the above address. You
must mark your comments: Docket No.
SW022. You can inspect comments in
the Docket on weekdays, except Federal
holidays, between 8:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
FAA, Aircraft Certification Service,
Rotorcraft Directorate, Regulations and
Policy Group (ASW-111), Attn: Stephen
Barbini, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone (817)
222-5196; facsimile (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will file in the special conditions
docket all comments we receive, as well
as a report summarizing each
substantive public contact with FAA
personnel concerning these special
conditions. You can inspect the docket
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this document
between 8:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your mailed comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 27, 2006, ECF applied for
a change to Type Certificate (TC) No.
H4EU to install an optional SAR AFCS
in the model EC225LP helicopter. The
model EC225LP is a transport category
helicopter certified to Category A
requirements when configured for more
than nine passengers and Category A or
B requirements when configured for
nine or less passengers. This helicopter
is also certified for instrument flight
under the requirements of Appendix B
of 14 CFR part 29, Amendment 29-47.

The use of dedicated AFCS upper
modes, in which a fully coupled
autopilot provides operational SAR
profiles, is needed for SAR operations
conducted over water in offshore areas
clear of obstructions. The SAR modes
enable the helicopter pilot to fly fully
coupled maneuvers, to include
predefined search patterns during cruise
flight, and to transition from cruise
flight to a stabilized hover and
departure (transition from hover to
cruise flight). The SAR AFCS also
includes an auxiliary crew control that
allows another crewmember (such as a
hoist operator) to have limited authority
to control the helicopter’s longitudinal
and lateral position during hover
operations.

Flight operations conducted over
water at night may have an extremely
limited visual horizon with little visual
reference to the surface even when
conducted under Visual Meteorological
Conditions (VMC). Consequently, the
certification requirements for SAR
modes must meet Appendix B to 14 CFR
part 29. While Appendix B to 14 CFR
part 29 prescribes airworthiness criteria
for instrument flight, it does not
consider operations below instrument
flight minimum speed (Vmini), whereas
the SAR modes allow for coupled
operations at low speed, all-azimuth
flight to zero airspeed (hover).

Since SAR operations have
traditionally been a public use mission,
the use of SAR modes in civil
operations requires special
airworthiness standards (special

conditions) to ensure that a level of
safety consistent with Category A and
Instrument Flight Rule (IFR)
certification is maintained. In this
regard, 14 CFR part 29 lacks adequate
airworthiness standards for AFCS SAR
mode certification to include flight
characteristics, performance, and
installed equipment and systems.

Type Certification Basis

Under 14 CFR 21.101, ECF must show
the EC225LP, as changed, continues to
meet the applicable provisions of the
rules incorporated by reference in TC
No. H4EU or the applicable regulations
in effect on the date of application for
the change. The regulations
incorporated by reference in the TC are
commonly referred to as the “original
type certification basis.” The regulations
incorporated by reference in H4EU are
as follows:

a. 14 CFR 21.29.

b. 14 CFR part 29 Amendments 29-1
to 29-25; plus § 29.785 through
Amendment 29-28; plus §§ 29.963,
29.967, 29.973, 29.975 through
Amendment 29-34; plus §§ 29.25,
29.865 through Amendment 29-42; plus
§§29.1, 29.2, 29.49, 29.51, 29.53, 29.55,
29.59, 29.60, 29.61, 29.62, 29.64, 29.65,
29.67, 29.73, 29.75, 29.77, 29.79, 29.81,
29.83, 29.85, 29.87, 29.307, 29.337,
29.351, 29.361, 29.391, 29.395, 29.397,
29.401, 29.403, 29.413, 29.427, 29.501,
29.519, 29.547, 29.549, 29.561(c),
29.561(d), 29.563, 29.602, 29.610,
29.613, 29.621, 29.625, 29.629, 29.631,
29.663, 29.674, 29.727, 29.755, 29.775,
29.783, 29.787, 29.803, 29.805, 29.807,
29.809, 29.811, 29.855, 29.861, 29.901,
29.903, 29.908, 29.917, 29.923, 29.927,
29.954, 29.961, 29.965, 29.969, 29.971,
29.991, 29.997, 29.999, 29.1001,
29.1011, 29.1019, 29.1027, 29.1041,
29.1043, 29.1045, 29.1047, 29.1093,
29.1125, 29.1141, 29.1143, 29.1163,
29.1181, 29.1189, 29.1193, 29.1305,
29.1309, 29.1323, 29.1329, 29.1337,
29.1351, 29.1359, 29.1415, 29.1521,
29.1549, 29.1557, 29.1587, A29, B29,
C29, D29 through Amendment 29-47;
plus 29.1317 through Amendment 29—
49.

c. 14 CFR part 36 Amendment 21
(ICAO Annex 16, Volume 1, Chapter 8).

d. Equivalent Safety Findings:

(1) TC2899RD-R-F—01; § 29.1303(j),
Voe aural warning.

(2) TC2899RD-R-F-02;

§ 29.1545(b)(4), Airspeed indicators
markings.

(3) TC2899RD-R-F-03; § 29.1549(b),
Powerplant instruments markings.

(4) TC2899RD-R-F-05; §§29.173,
29,175, Static Longitudinal Stability.

(5) TC2899RD—R-F-06; 14 CFR part
29, Appendix B, paragraph IV; IFR
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Static Longitudinal Stability—Airspeed
stability.

(6) TC2899RD-R-A-01;

§ 29.807(d)(2), Ditching emergency exits
for passengers.

(7) TC2899RD-R-P-01; § 29.923(a)(2),
Rotor drive system and control
mechanism tests.

In addition to the applicable
airworthiness standards and special
conditions, the ECF model EC225LP
must comply with the noise certification
requirements of 14 CFR part 36.

Regulatory Basis for Special Conditions

If the Administrator finds the
applicable airworthiness standards (that
is, 14 CFR part 29) do not contain
adequate or appropriate safety standards
for the ECF model EC225LP helicopter
because of a novel or unusual design
feature, special conditions are
prescribed under § 21.16.

The FAA issues special conditions, as
defined in §11.19, under § 11.38, and
they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the TC for that model
be amended later to include any other
model that incorporates the same novel
or unusual design feature, or should any
other model already included on the
same TC be modified to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model.

Novel or Unusual Design Features

The ECF model EC225LP helicopter
will incorporate the following novel or
unusual design features:

The SAR system is composed of a
navigation computer with SAR modes,
an AFCS that provides coupled SAR
functions, hoist operator control, a
hover speed reference system, and two
radio altimeters. The AFCS coupled
SAR functions include:

(a) Hover hold at selected height
above the surface.

(b) Ground speed hold.

(c) Transition down and hover to a
waypoint under guidance from the
navigation computer.

(d) SAR pattern, transition down, and
hover near a target over which the
helicopter has flown.

(e) Transition up, climb, and capture
a cruise height.

(f) Capture and track SAR search
patterns generated by the navigation
computer.

(g) Monitor the preselected hover
height with automatic increase in
collective if the aircraft height drops
below the safe minimum height.

These SAR modes are intended to be
used over large bodies of water in areas

clear of obstructions. Further, use of the
modes that transition down from cruise
to hover will include operation at
airspeeds below Vyini.

The SAR system only entails
navigation, flight control, and coupled
AFCS operation of the helicopter. The
system does not include the extra
equipment that may be required for over
water flight or external loads to meet
other operational requirements.

Discussion of Comments

Final special conditions; request for
comments, No. 29-022-SC for ECF
model EC225LP helicopters was
published in the Federal Register on
November 6, 2008 (73 FR 65968), with
the comment period closing December
22, 2008. One commenter,
AgustaWestland (AW), responded to our
request for comments and submitted
various comments and
recommendations.

Referring to subparagraph (a)(3),
which deals with a Go Around mode,
AW states that they do not agree with
a requirement for a function that
possibly performs an automatic ascent
in case of a detected failure. They state
that this could be even an unsafe
maneuver during hover while operating
the winch. They point out that EASA
states in CRI B—03 “The automatic
collective control should provide a high
integrity function that flies up whenever
a SAR mode is coupled and the aircraft
is below the minimum safety height, if
needed to satisfy the failure
demonstrations in § G, 2. The minimum
safety height must not rely on crew
setting only.” They state there are more
generic requirements that address the
safety aspects induced by SAR
operation at low height.

We disagree with the commenter’s
interpretation of the requirement. The
intent of the requirement is for the go-
around mode to be manually activated
by the pilot in order to avoid a
hazardous situation. This action would
interrupt any coupled SAR mode and
automatically command the helicopter
to ascend and accelerate to the
instrument flight rules (IFR) envelope.
The intent is that the go-around mode
be provided in any low-speed
environment, such as during hover
operations or while transitioning to a
hover. The requirement of subparagraph
(a)(3) differs from the requirement of
automatic transition of the helicopter to
the instrument flight envelope in
subparagraph (a)(2). Subparagraph (a)(2)
requires an automatic transition to the
IFR flight envelope when a departure
from hover mode is activated as part of
the normal SAR mode sequencing.
Subparagraph (a)(3) requires a means for

the pilot to interrupt the normal SAR
modes sequencing, commanding the
AFCS to automatically transition the
helicopter to the IFR flight envelope.
Subparagraph (a)(3) is not intended to
require automatic initiation of a go-
around following a single failure of the
AFCS. Failure modes are addressed in
subparagraph (a)(9). While we disagree
with AW’s interpretation of the
requirement, we recognize the wording
may be unclear. We have therefore made
a change to subparagraph (a)(3) to reflect
that the required go-around mode is
pilot-selectable and the purpose is to
interrupt any other coupled mode. We
have also clarified in subparagraph
(a)(2) that this requirement pertains to
normal SAR mode sequencing.

With respect to subparagraphs (b)(3)
and (b)(4) of the SAR Mode System
Architecture, the commenter asks if
both the sensor variables and the AFCS
mode references should be presented to
the crew.

We concur with these
recommendations, which is consistent
with the requirement of subparagraph
(b)(2). Therefore, subparagraphs (b)(3)
and (b)(4) are revised to additionally
require the actual groundspeed and
actual heading to be displayed to the
pilot.

For subparagraph (b)(5) of the special
conditions, AW asks why the wind
indication should be available only
when the automatic modes are engaged,
or transitioning from one mode to
another. They state that the wind
information should be made available,
independently from any AFCS engaged
mode, at the beginning of the transition
from cruise to hover.

We disagree. Subparagraph (b)(5)
requires wind speed and wind direction
only when SAR automatic piloting
modes are engaged or transitioning from
one SAR mode to another. This
requirement is intended to be a
minimum requirement to ensure wind
speed and direction is available for
operations near the surface when
coupled to the SAR modes. Thus, the
requirement is unchanged.

In reference to subparagraph (c)(3),
the commenter states that AC 29—
1329.d.(5) explains how the deviations
caused by a malfunction should be
evaluated during an instrument landing
system (ILS) approach. The commenter
believes that malfunction testing for
SAR modes should be evaluated in the
same manner since the SAR-mandatory
15-foot buffer above the surface is
equivalent to the buffer provided in ILS
approaches. Likewise, penetration of
this 15-foot buffer does not guarantee a
catastrophic event, but should be treated
as a hazardous event as long as impact
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with the surface is avoided. Therefore,
the commenter requests subparagraph
(c)(3) be modified to require failures not
shown to be extremely remote (a safety
objective for hazardous failures) must
not result in a loss of height that is
greater than half of the MUH with a
minimum of 15 feet above the surface.

We disagree with the commenter. The
intent of the requirement to have a 15-
foot minimum height above the surface,
following an AFCS failure, was to
provide an acceptable safety margin.
The requirement for such a margin
stems from the likelihood of
encountering hazards such as
inconsistent wave heights, floating
debris, and other unforeseen obstacles
that would create a catastrophic
condition if the helicopter penetrated
the 15-foot buffer. Therefore, we
consider SAR AFCS failure conditions
that result in recovery closer than 15
feet above the surface to be catastrophic.
We have made non-substantive changes
to improve the intent of the
requirement.

Additional wording was added to
subparagraph (f)(1)(i)(C) that provides
linkage to the MUH determination made
in subparagraph (c)(3). This change was
made for clarification purposes only and
is not intended to increase or alleviate
the current requirements. We have also
defined MUH in subparagraph (c)(3).
We do not intend for the SAR AFCS to
decouple automatically if the helicopter
descends below MUH.

The commenter states that in
subparagraphs (g)(4) and (g)(5), the in-
flight demonstration of failures should
be required only for failures that cannot
be shown to be extremely remote. AW
states that this requirement would
provide some alleviation for the
malfunction flight validation. They state
that this should be allowed because
SAR missions are normally conducted
by trained pilots and they should be
able to complete the mission even after
some malfunction has occurred in flight.
Because of the considerable crew
workload involved in a SAR mission,
the commenter believes that it is
important to permit coupling of the
Flight Director modes even after a
malfunction affecting the AFCS. The
commenter believes that the reduction
in pilot workload provided by a coupled
Flight Director “would considerably
reduce the risk of inadvertent pilot
operation, a benefit that should be
considered in comparison to the
probability of “an extremely remote”
failure.”

We do not agree with commenter. The
existing requirement does not require
flight testing for failure modes not
shown to be extremely improbable;

rather, subparagraphs (g)(4) and (g)(5)
permit ground or flight testing to
demonstrate compliance for failure
modes not shown to be extremely
improbable. This is consistent with the
methodology prescribed in the advisory
circular guidance for AFCS failure
modes testing.

We made some other minor changes
to improve and clarify wording, with no
substantive increase or decrease to the
current requirements.

In subparagraph (a)(1) we added
“(within the maximum demonstrated
wind envelope)” to highlight that safe
and controlled flight is required
throughout the wind envelope. Adding
this phrase does not change our intent
of SAR envelope definition.

We added, “Pilot-commanded descent
below the safe minimum height is
acceptable provided the alerting
requirements in (b)(7)(i) are sufficient to
alert the pilot of this encroachment” to
subparagraph (a)(4). This clarifies that
the SAR AFCS is permitted to descend
below the stored or pilot-selected safe
minimum height only when
commanded by the pilot, provided the
alerting requirements are sufficient to
alert the pilot of the descent.

We modified subparagraph (b)(6) to
indicate that the AFCS system must
monitor for all deviations and failures,
not just those that create a hazard,
which was our original intent. The
alerting requirement does not change; a
pilot alert is still required for all
deviations and all failures that require
pilot-corrective action.

Clarifications were made to
subparagraph (b)(7) by adding
subparagraph (iii) for normal
transitions. We have also denoted the
remainder of the subparagraph as a note.
This makes the requirement more
specific.

We clarified in subparagraph (b)(8)
that the hoist operator control has
limited authority.

Subparagraph (b)(8)(iii) of the current
special condition contains two
requirements. We have separated them,
so subparagraph (b)(8)(iii) only contains
the hoist operator control
noninterference requirement and
subparagraph (b)(8)(iv) contains the
pilot override criteria for the hoist
control.

We modified subparagraph (d)(2) by
deleting “danger of” from the first
sentence. This change does not alter the
intent of this requirement.

Subparagraph (d)(3)(iii)(B) was
modified to incorporate more general
terms to clarify the requirement.

We have changed subparagraph
(b)(10) to state a functional hazard
assessment must address all failure

conditions, not just those that represent
catastrophic failure conditions. This
change makes this SAR special
condition requirement consistent with
the requirements of § 29.1309.

We have changed the second
paragraph in subparagraph (e)(1)(ii) to a
note. This “note” provides information
only and is better characterized as a
“note.” The original wording was always
intended to stand as a note, but it was
not previously marked as one.

We removed the parenthetical from
subparagraph (g)(4) as it is not needed.
The intent of this requirement has not
changed.

Finally, we clarified subparagraphs
(g)(4)(i) and (g)(4)(ii), by changing
“transition,” “hover,” and “cruise” to
“transition modes,” “hover modes,” and
“cruise modes,” respectively. This
general wording allows an applicant
more flexibility in the use of SAR mode
terminology.

Applicability

These special conditions apply to the
ECF model EC225LP helicopters.
Should ECF apply at a later date for a
change to the TC to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well under the provisions of § 21.101(d).

Conclusion

This action affects only certain novel
or unusual design features on one model
of helicopter. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 29

Aircraft, Aviation safety.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

The Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes
replacing Special Conditions No. 29—
022-SC, Docket No. SW022 (73 FR
65968, November 6, 2008) with the
following special conditions as part of
the type certification basis for
Eurocopter France model EC225LP
helicopters when the optional Search
and Rescue (SAR) Automatic Flight
Control System (AFCS) is installed:

In addition to the part 29 certification
requirements for Category A and
helicopter instrument flight (Appendix
B), the following additional
requirements must be met for
certification of the SAR AFCS:

(a) SAR Flight Modes. The coupled
SAR flight modes must provide:
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(1) Safe and controlled flight in three
axes (lateral and longitudinal position/
speed and height/vertical speed) at all
airspeeds from instrument flight
minimum speed (Vmmi) to a hover
(within the maximum demonstrated
wind envelope).

(2) Automatic transition to the
helicopter instrument flight (Appendix
B) envelope as part of the normal SAR
mode sequencing.

(3) A pilot-selectable Go-Around
mode that safely interrupts any other
coupled mode and automatically
transitions to the helicopter instrument
flight (Appendix B) envelope.

(4) A means to prevent unintended
flight below a safe minimum height.
Pilot-commanded descent below the
safe minimum height is acceptable
provided the alerting requirements in
(b)(7)(i) are sufficient to alert the pilot
of this descent below safe minimum
height.

(b) SAR Mode System Architecture.
To support the integrity of the SAR
modes, the following system
architecture is required:

(1) A system for limiting the engine
power demanded by the AFCS when
any of the automatic piloting modes are
engaged, so FADEC power limitations,
such as torque and temperature, are not
exceeded.

(2) A system providing the aircraft
height above the surface and final pilot-
selected height at a location on the
instrument panel in a position
acceptable to the FAA that will make it
plainly visible to and usable by any
pilot at their station.

(3) A system providing the aircraft
heading and the pilot-selected heading
at a location on the instrument panel in
a position acceptable to the FAA that
will make it plainly visible to and
usable by any pilot at their station.

(4) A system providing the aircraft
longitudinal and lateral ground speeds
and the pilot-selected longitudinal and
lateral ground speeds when used by the
AFCS in the flight envelope where
airspeed indications become unreliable.
This information must be presented at a
location on the instrument panel in a
position acceptable to the FAA that is
plainly visible to and usable by any
pilot at their station.

(5) A system providing wind speed
and wind direction when automatic
piloting modes are engaged or
transitioning from one mode to another.

(6) A system that monitors for flight
guidance deviations and failures with
an appropriate alerting function that
enables the flight crew to take
appropriate corrective action.

(7) An alerting system must provide
visual or aural alerts, or both, to the

flight crew under any of the following
conditions:

(i) When the stored or pilot-selected
safe minimum height is reached.

(ii) When a SAR mode system
malfunction occurs.

(iii) When the AFCS changes modes
automatically from one SAR mode to
another.

Note: For normal transitions from one SAR
mode to another, a single visual or aural alert
may suffice. For a SAR mode malfunction or
a mode having a time-critical component, the
flight crew alerting system must activate
early enough to allow the flight crew to take
timely and appropriate action. The alerting
system means must be designed to alert the
flight crew in order to minimize crew errors
that could create an additional hazard.

(8) The SAR system hoist operator
control is considered a flight control
with limited authority and must comply
with the following:

(i) The hoist operator control must be
designed and located to provide for
convenient operation and to prevent
confusion and inadvertent operation.

(ii) The helicopter must be safely
controllable by the hoist operator
control throughout the range of that
control.

(iii) The hoist operator control may
not interfere with the safe operation of
the helicopter.

(iv) Pilot and copilot flight controls
must be able to smoothly override the
control authority of the hoist operator
control, without exceptional piloting
skill, alertness, or strength, and without
the danger of exceeding any other
limitation because of the override.

(9) The reliability of the AFCS must
be related to the effects of its failure.
The occurrence of any failure condition
that would prevent continued safe flight
and landing must be extremely
improbable. For any failure condition of
the AFCS which is not shown to be
extremely improbable:

(i) The helicopter must be safely
controllable and capable of continued
safe flight without exceptional piloting
skill, alertness, or strength. Additional
unrelated probable failures affecting the
control system must be evaluated.

(ii) The AFCS must be designed so
that it cannot create a hazardous
deviation in the flight path or produce
hazardous loads on the helicopter
during normal operation or in the event
of a malfunction or failure, assuming
corrective action begins within an
appropriate period of time. Where
multiple systems are installed,
subsequent malfunction conditions
must be evaluated in sequence unless
their occurrence is shown to be
improbable.

(10) A functional hazard assessment
(FHA) and a system safety assessment

must be provided to address the failure
conditions associated with SAR
operations. For SAR catastrophic failure
conditions, changes may be required to
the following:

(i) System architecture.

(ii) Software and complex electronic
hardware design assurance levels.

(iii) HIRF test levels.

(iv) Instructions for continued
airworthiness.

The assessments must consider all the
systems required for SAR operations to
include the AFCS, all associated AFCS
sensors (for example, radio altimeter),
and primary flight displays. Electrical
and electronic systems with SAR
catastrophic failure conditions (for
example, AFCS) must comply with the
§29.1317(a)(4) High Intensity Radiated
Field (HIRF) requirements.

(c) SAR Mode Performance
Requirements.

(1) The SAR modes must be
demonstrated in the requested flight
envelope for the following minimum
sea-state and wind conditions:

(i) Sea-State: Wave height of 2.5
meters (8.2 feet), considering both short
and long swells.

(ii) Wind: 25 knots headwind; 17
knots for all other azimuths.

(2) The selected hover height and
hover velocity must be captured (to
include the transition from one captured
mode to another captured mode)
accurately and smoothly and not exhibit
any significant overshoot or oscillation.

(3) For any single failure or any
combination of failures of the AFCS that
is not shown to be extremely
improbable, the recovery must not result
in a loss of height greater than half of
the minimum use height (MUH) with a
minimum margin of 15 feet above the
surface. MUH is the minimum height at
which any SAR AFCS mode can be
engaged.

(4) The SAR mode system must be
usable up to the maximum certified
gross weight of the aircraft or to the
lower of the following weights:

(i) Maximum emergency flotation
weight.

(i1) Maximum hover Out-of-Ground
Effect (OGE) weight.

(iii) Maximum demonstrated weight.

(d) Flight Characteristics.

(1) The basic aircraft must meet all the
part 29 airworthiness criteria for
helicopter instrument flight (Appendix
B).

(2) For SAR mode coupled flight
below Vuming, at the maximum
demonstrated winds, the helicopter
must be able to maintain any required
flight condition and make a smooth
transition from any flight condition to
any other flight condition without
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requiring exceptional piloting skill,
alertness, or strength, and without
exceeding the limit load factor. This
requirement also includes aircraft
control through the hoist operator’s
control.

(3) For SAR modes at airspeeds below
Vminr, the following requirements of
Appendix B to part 29 must be met and
will be used as an extension to the IFR
certification envelope of the basic
aircraft:

(i) Static Longitudinal Stability: The
requirements of paragraph IV of
Appendix B are not applicable.

(ii) Static Lateral-Directional Stability:
The requirements of paragraph V of
Appendix B are not applicable.

(iii) Dynamic Stability: The
requirements of paragraph VI of
Appendix B are replaced with the
following two paragraphs:

(A) Any oscillation must be damped
and any aperiodic response must not
double in amplitude in less than 10
seconds. This requirement must also be
met with degraded upper mode(s) of the
AFCS. An “upper mode” is a mode that
utilizes a fully coupled autopilot to
provide an operational SAR profile.

(B) After any upset, the AFCS must
return the aircraft to the last
commanded position within 10 seconds
or less.

(4) With any of the upper mode(s) of
the AFCS engaged, the pilot must be
able to manually recover the aircraft and
transition to the normal (Appendix B)
IFR flight profile envelope without
exceptional skill, alertness, or strength.

(e) One-Engine Inoperative (OEI)
Performance Information.

(1) The following performance
information must be provided in the
Rotorcraft Flight Manual Supplement
(RFMS):

(i) OEI performance information and
emergency procedures, providing the
maximum weight that will provide a
minimum clearance of 15 feet above the
surface, following failure of the critical
engine in a hover. The maximum weight
must be presented as a function of the
hover height for the temperature and
pressure altitude range requested for
certification. The effects of wind must
be reflected in the hover performance
information.

(ii) Hover OGE performance with the
critical engine inoperative for OEI
continuous and time-limited power
ratings for those weights, altitudes, and
temperatures for which certification is
requested.

Note: These OEI performance requirements
do not replace performance requirements that
may be needed to comply with the
airworthiness or operational standards

(§29.865 or 14 CFR part 133) for external
loads or human external cargo.

(f) RFMS.

(1) The RFMS must contain, at a
minimum:

(i) Limitations necessary for safe
operation of the SAR system to include:

(A) Minimum crew requirements.

(B) Maximum SAR weight.

(C) Engagement criteria for each of the
SAR modes to include MUH (as
determined in subparagraph (c)(3)).

(ii) Normal and emergency procedures
for operation of the SAR system (to
include operation of the hoist operator
control), with AFCS failure modes,
AFCS degraded modes, and engine
failures.

(ii1) Performance information:

(A) OEI performance and height-loss.

(B) Hover OGE performance
information, utilizing OEI continuous
and time-limited power ratings.

(C) The maximum wind envelope
demonstrated in flight test.

(g) Flight Demonstration.

(1) Before approval of the SAR
system, an acceptable flight
demonstration of all the coupled SAR
modes is required.

(2) The AFCS must provide fail-safe
operations during coupled maneuvers.
The demonstration of fail-safe
operations must include a pilot
workload assessment associated with
manually flying the aircraft to an
altitude greater than 200 feet above the
surface and an airspeed of at least the
best rate of climb airspeed (Vy).

(3) For any failure condition of the
SAR system not shown to be extremely
improbable, the pilot must be able to
make a smooth transition from one
flight mode to another without
exceptional piloting skill, alertness, or
strength.

(4) Failure conditions that are not
shown to be extremely improbable must
be demonstrated by analysis, ground
testing, or flight testing. For failures
demonstrated in flight, the following
normal pilot recovery times are
acceptable:

(1) Transition modes (Cruise-to-Hover/
Hover-to-Cruise) and Hover modes:
Normal pilot recognition plus 1 second.

(ii) Cruise modes: Normal pilot
recognition plus 3 seconds.

(5) All AFCS malfunctions must
include evaluation at the low-speed and
high-power flight conditions typical of
SAR operations. Additionally, AFCS
hard-over, slow-over, and oscillatory
malfunctions, particularly in yaw,
require evaluation. AFCS malfunction
testing must include a single or a
combination of failures (for example,
erroneous data from and loss of the

radio altimeter, attitude, heading, and
altitude sensors) which are not shown to
be extremely improbable.

(6) The flight demonstration must
include the following environmental
conditions:

(i) Swell into wind.

(ii) Swell and wind from different
directions.

(iii) Cross swell.

(iv) Swell of different lengths (short
and long swell).

Issued in Fort Worth, Texas, on December
14, 2010.

Bruce E. Cain,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31867 Filed 12—17-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1199; Directorate
Identifier 2010-NM-225—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-600, —700, —700C,
—800, and —900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to the products listed above.
The existing AD currently requires
replacement of the power control relays
in the P91 and P92 power distribution
panels for the fuel boost and override
pumps with new, improved relays
having a ground fault interrupter (GFI)
feature, or installation and maintenance
of universal fault interrupters (UFIs)
using a certain supplemental type
certificate. Since we issued that AD, we
have determined that we need to clarify
which relays may be replaced by
installation of UFIs. This proposed AD
would continue to require the actions of
the existing AD and also specify which
relays may be replaced by GFIs or UFIs.
We are proposing this AD to prevent
pump housing burn-through due to
electrical arcing, which could create a
potential ignition source inside a fuel
tank. This condition, in combination
with flammable fuel vapors, could result
in a fuel tank explosion and consequent
loss of the airplane.

DATES: We must receive comments on
this proposed AD by February 3, 2011.
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ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6482; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the

ADDRESSES section. Include “Docket No.
FAA-2010-1199; Directorate Identifier
2010-NM-225—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On July 27, 2010, we issued AD 2010—
17-05, Amendment 39-16395 (75 FR
50859, August 18, 2010), for certain
Model 737-600, =700, —700C, —800, and
—900 series airplanes. That AD requires
replacement of the power control relays
in the P91 and P92 power distribution
panels for the fuel boost and override
pumps with new, improved relays
having a ground fault interrupter (GFI)
feature, or installation and maintenance
of universal fault interrupters (UFIs)
using a certain supplemental type
certificate. That AD resulted from fuel
system reviews conducted by the
manufacturer. We issued that AD to
prevent pump housing burn-through
due to electrical arcing, which could
create a potential ignition source inside
a fuel tank. This condition, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2010-17-05, we
have determined that there are errors in
paragraph (f) of that AD. Paragraph (f)(2)
of AD 2010-17-05 contained a
typographical error in the reference to
the STC number; that AD refers to “STC
ST02079LA” instead of the intended
“ST02076LA.” That paragraph also
permits, in error, installation of the STC
as an acceptable means of compliance
for replacing relays R18, R19, R20, R21,
R54, and R55. STC ST02076LA is a
method of compliance only for relays
R54 and R55.

Since the STC number was referenced
incorrectly, no operator could have used

STC ST02076LA as a method of
compliance for relays R18, R19, R20, or
R21, unless an alternative method of
compliance (AMOC) was approved. No
AMOCs were approved for AD 2010—
17-05.

Paragraph (g)(1) of this notice of
proposed rulemaking (NPRM) has been
revised to specify that Boeing Alert
Service Bulletin 737-28A1201, Revision
1, dated May 28, 2009, must be used to
accomplish replacement of relays R18,
R19, R20, and R21. Paragraph (g)(2) of
this NPRM has been revised to specify
that relays R54 and R55 must be
replaced in accordance with either the
service bulletin or by installing and
maintaining UFIs using STC
ST02076LA.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain
certain requirements of AD 2010-17-05
with new compliance times. This
proposed AD would also correct the
reference to the STC and specify which
relays may be replaced with UFIs by
installing STC ST02076LA.

Change to Existing AD

Since AD 2010-17-05 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in this
proposed AD

Requirement in AD
2010-17-05

Paragraph (f)
Paragraph (g)

Paragraph (g).
Paragraph (h).

Costs of Compliance
We estimate that this proposed AD
affects 754 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:


https://www.myboeingfleet.com
http://www.regulations.gov
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installation of GFI relays (retained actions from existing | 8 work-hours x $85 per hour $11,010 $11,690 $8,814,260
AD—uwhich are restated as a convenience for operators). = $680.
The new requirements of this The Proposed Amendment (1) Replace the power control relays that

proposed AD add no additional
economic burden.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-17-05, Amendment 39-16395 (75
FR 50859, August 18, 2010), and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2010-1199; Directorate Identifier 2010—
NM-225-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by February 3, 2011.

Affected ADs

(b) This AD supersedes AD 2010-17-05,
Amendment 39-16395.

Applicability

(c) This AD applies to The Boeing
Company Model 737-600, —700, —700C,
—800, and —900 series airplanes, certificated
in any category; as identified in Boeing Alert
Service Bulletin 737-28A1201, Revision 1,
dated May 28, 2009.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD was prompted by fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent pump housing
burn-through due to electrical arcing, which
could create a potential ignition source
inside a fuel tank. This condition, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Replacement or Installation

(g) Within 60 months after the effective
date of this AD, do the actions required in
paragraphs (g)(1) and (g)(2) of this AD.

are located in the R18, R19, R20, and R21
positions in the P91 and P92 power
distribution panels for the fuel boost pumps
with new, improved relays, part number
KDAG-X4F-001, having a ground fault
interrupter (GFI) feature, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-28A1201,
Revision 1, dated May 28, 2009.

(2) Replace the power control relays that
are located in the R54 and R55 positions in
the P91 and P92 power distribution panels
for the fuel override pumps, in accordance
with the actions required in paragraph
(g)(2)(d) or (g)(2)(ii) of this AD.

(i) Replace with new, improved relays, part
number KDAG-X4F-001, having a GFI
feature, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-28A1201, Revision 1,
dated May 28, 2009.

(ii) Install and maintain TDG Aerospace
universal fault interrupters (UFIs) using
Supplemental Type Certificate ST02076LA,
issued October 26, 2007.

Note: Boeing Alert Service Bulletin 737—
28A1201, Revision 1, dated May 28, 2009,
refers to Honeywell Service Bulletin
1151932-24-61 and Honeywell Service
Bulletin 1151934—24—62, both Revision 5,
both dated May 25, 2009, as additional
sources of guidance for replacement of the
power control relays in the P91 and P92
power distribution panels.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Actions done before the effective date
of this AD in accordance with Boeing Alert
Service Bulletin 737-28A1201, dated
February 19, 2007, are acceptable for
compliance with the requirements of
paragraphs (g)(1) and (g)(2)(i) of this AD,
provided that Revision 5 of Honeywell
Service Bulletins 1151932-24-61 and
1151934-24-62, both dated May 25, 20009, is
used as an additional source of guidance.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
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or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(j) For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6482; fax (425) 917-6590.

(k) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on
December 10, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31828 Filed 12—17-10; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249
[Release No. 34-63347; File No. S7-35-10]
RIN 3235-AK79

Security-Based Swap Data Repository
Registration, Duties, and Core
Principles

Correction

In proposed rule document 2010-
29719 beginning on page 77306 in the
issue of December 10, 2010, make the
following corrections:

1. On page 77320, in the third
column, footnote 74, in the fourth line,
“recordkeeping” should read “record
keeping”.

2. On page 77321, in the second
column, below the heading Request for
Comment, in the fifth bulleted
paragraph, in the tenth line, “requiring”
should read “require”.

3. On page 77324, in the third
column, footnote 90, in the fifth line,
“recordkeeping” should read “record
keeping”.

4. On page 77338, the last line of text
in the third column, prior to footnote
164 on the page, should read
“information maintained by the
SDR,165”,

5. On the same page, in the same
column, after footnote 164, add footnote
165 to read as follows:

165 See Public Law 111-203 (adding
Exchange Act Section 12(n)(5)(D)()).

6. On page 77347, in the second
column, in the tenth line from the
bottom of the page, “conflict” should
read “conflicts”.

7. On page 77356, in the third
column, in thirty-first line,
“systematically” should read
“systemically”.

8. On the same page, in the same line
of the same column, “Therefor” should
read “Therefore”.

§249.1500 [Corrected]

9. On page 77375, in § 249.1500,
before the first line in the first column,
insert the following text:
EXHIBITS—BUSINESS ORGANIZATION

13. List as Exhibit A any person as defined
in Section 3(a)(9) of the

10. On the same page, in the second
column, in the fifth, eleventh, and
fifteenth lines from the bottom of the
page, “15” should read “15”.

[FR Doc. C1-2010-29719 Filed 12-17-10; 8:45 am|]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 500
[Docket No. FDA—-2010-N-0612]

Animal Drugs, Feeds, and Related
Products; Regulation of Carcinogenic
Compounds in Food-Producing
Animals

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its regulations regarding
compounds of carcinogenic concern
used in food-producing animals.
Specifically, the Agency is clarifying the
definition of “S,” and revising the
definition of “S,,” so that it conforms to
the clarified definition of S,. Other
clarifying and conforming changes are
also being made.

DATES: Submit either electronic or
written comments on the proposed rule
by March 7, 2011. Submit comments on
information collection issues under the
Paperwork Reduction Act of 1995 by
January 19, 2011 (see the “Paperwork
Reduction Act of 1995” section of this
document).

ADDRESSES: You may submit comments,
identified by Docket No. FDA—-2010-N—
0612, by any of the following methods,
except that comments on information
collection issues under the Paperwork
Reduction Act of 1995 must be
submitted to the Office of Regulatory
Affairs, Office of Management and
Budget (OMB) (see the “Paperwork
Reduction Act of 1995” section of this
document).

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. and Regulatory Information
Number (RIN) (if a RIN number has been
assigned) for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Kevin Greenlees, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-6975.
e-mail: kevin.greenlees@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act) contains three
anticancer, or Delaney, clauses: Sections
409(c)(3)(A), 512(d)(1)(D), and
721(b)(5)(B)(i) (21 U.S.C. 348(c)(3)(A),
360b(d)(1)(D), and 379¢(b)(5)(B)(i)),
pertaining to food additives, new animal
drugs, and color additives, respectively.
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These clauses prohibit approval of
substances that have been shown to
induce cancer in man or animals.
However, each clause contains an
exception, termed the “Diethylstilbestrol
(DES) Proviso,” that permits
administration of such substances to
food-producing animals where: (1) The
food additive, color additive, or new
animal drug will not adversely affect the
animal; and (2) no residue of the food
additive, color additive, or new animal
drug will be found in any edible portion
of that animal by a method of
examination prescribed or approved by
the Secretary of Health and Human
Services by regulation. The regulations
under part 500 (21 CFR part 500),
subpart E entitled “Regulation of
Carcinogenic Compounds Used in Food-
Producing Animals,” implement the
DES Proviso. To elaborate on how to
determine that there is no residue, and
thus demonstrate that the second prong
of the DES Proviso has been satisfied,
the regulations define several terms,
including S, and Sy,

So is currently defined as the
concentration of the compound of
carcinogenic concern in the total diet of
test animals that corresponds to a
maximum lifetime risk of cancer to the
test animals of 1 in 1 million, and is
calculated from tumor data of the cancer
bioassays using a statistical
extrapolation procedure. The definition
of S, also provides that FDA will
assume that the S, corresponds to the
concentration of residue of carcinogenic
concern in the total human diet that
represents no significant increase in the
risk of cancer to people. The
concentration, derived from the S, of
residues of carcinogenic concern in a
specific edible tissue is termed the S..
Sponsors are required to submit to FDA
a regulatory analytical method that is an
aggregate of all experimental procedures
for measuring and confirming the
presence of the marker residue of the
sponsored compound in the target tissue
of the target animal. FDA can be assured
that there is no residue of carcinogenic
concern when no residue of the
compound is detectable (that is, the
marker residue is below the limit of
detection) using the approved regulatory
analytical method.? A marker residue is
selected whose concentration is in a
known relationship to the concentration
of the residue of carcinogenic concern
in the last tissue to deplete to its Sm.
This tissue is known as the target tissue
and the concentration of the marker

1The submission of such a method is approved
as a collection of information under Office of
Management and Budget (OMB) Control No. 0910-
0032.

residues is known as the Rp,. The limit
of detection of the approved regulatory
analytical method must be capable of
measuring the selected marker residue
at the Ry, in the selected target tissue.
When residues of carcinogenic concern
are below the Ry, in the target tissue as
measured by the approved regulatory
analytical method, the residues of
carcinogenic concern in target tissue
and all other edible tissues are below
their respective Sy, and therefore
consumption of tissues containing these
residues would not exceed the S,. The
detection of the marker residue in the
target tissue below the R,, by the
approved regulatory analytical method
can be taken as confirmation that the
residue of carcinogenic concern does
not exceed Sy, in each of the edible
tissues and, therefore, that the residue of
carcinogenic concern in the diet of
people does not exceed S,. However,
any detectable concentration of the
marker residue by the approved
regulatory analytical method, even if
below the Ry, fails to satisfy the
statutory requirements of the DES
Proviso. The detection of any
concentration would mean that the
second prong of the DES Proviso has not
been satisfied because it has not been
shown that no residue of the substance
is present in any edible portion of the
animal at issue.

As described previously, the approach
for evaluating compounds of
carcinogenic concern currently set forth
in §500.84 utilizes a statistical
extrapolation procedure that calculates
a concentration of residue of
carcinogenic concern that corresponds
to a maximum lifetime risk to the test
animal of 1 in 1 million. In addition, to
provide flexibility, § 500.90 permits the
use of alternative procedures to satisfy
the DES Proviso, when the person
requesting the use of alternative
procedures clearly sets forth the reasons
why the alternative procedures will
provide a basis for concluding that
approval of the compound satisfies the
requirements of the Delaney Clause
provisions of the FD&C Act, including
the DES Proviso.

In recent years, FDA has, at times,
been asked to consider allowing the use
of alternative procedures to satisfy the
DES Proviso. Some of these proposed
alternative procedures did not rely on a
statistical extrapolation of the data to a
1 in 1 million risk of cancer to test
animals, but nevertheless the S,, Si, R,
and regulatory analytical method
resulting from these alternative
approaches would be expected to ensure
that consumption of food derived from
animals treated with the carcinogenic
new animal drug would result in no

significant increase in the risk of cancer
to people. In the course of considering
these proposed alternative procedures,
FDA has also considered whether the
term S,, as currently defined,
adequately addresses concentrations of
residues of carcinogenic concern in the
total human diet that are found to
represent no significant increase in the
risk of cancer to people, but which are
not derived from a statistical
extrapolation of data to a 1 in 1 million
risk of cancer to test animals.

The current definition in § 500.82
primarily defines S, as the
concentration of the compound of
carcinogenic concern that corresponds
to the 1 in 1 million lifetime risk of
cancer to the test animals and
secondarily as corresponding to the
concentration of residue of carcinogenic
concern in the total human diet that
represents no significant increase in a
risk of cancer to people. Therefore, as
presently constructed, the definition of
So is not primarily defined as the
concentration of residues of
carcinogenic concern in the total human
diet derived from procedures not
involving the extrapolation of data to a
1 in 1 million risk of cancer to the test
animals. Thus, were FDA to allow the
use of alternative procedures that do not
rely on a statistical extrapolation of the
data to a 1 in 1 million risk of cancer
to test animals to satisfy the DES
Proviso, it would have to develop a new
set of terminology to describe the Center
for Veterinary Medicine’s (CVM’s)
approach for evaluating these
compounds of carcinogenic concern.
The proposed changes to the definitions
of S, and Sy, are intended to enable
CVM to consider allowing the use of
alternative procedures to satisfy the DES
Proviso without requiring the
development of a second, alternative,
set of terminology.

FDA believes that a careful reading of
the December 31, 1987, final rule (52 FR
49572 at 49586), suggests that an
emphasis on no significant increase in
the risk of cancer to the human
consumer, rather than on the specific 1
in 1 million risk of cancer to the test
animals approach, reflects the original
intent of the regulation. (See, e.g., 52 FR
49572 at 49575 and 49582.) FDA has
concluded that the proposed
redefinition of S, is consistent with this
original intent of the regulation.

For clarification purposes, FDA is also
proposing a redefinition of S, in
§500.82 to conform this definition with
the redefinition of S, as described
previously. Specifically, Sy, would mean
the concentration of a residue of
carcinogenic concern in a specific
edible tissue corresponding to no
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significant increase in the risk of cancer
to the human consumer. However, the
definition of S,, would also retain the
existing reference to a maximum
lifetime risk of cancer in the test
animals of 1 in 1 million.

Finally, FDA is proposing to amend
§500.84(c) to clarify that for each
compound that is regulated as a
carcinogen, FDA will analyze the data
submitted using either a statistical
extrapolation procedure as provided in
§500.84(c)(1) or an alternate approach
as provided in §500.90.

FDA’s goal in these changes is to
clarify that the terms S, and S, apply
even when the alternative procedures
provided for in § 500.90 are used to
satisfy the DES Proviso, not to alter the
usual process for approving compounds
of carcinogenic concern. As such, in the
absence of a waiver of the requirements
of §500.84(c)(1), FDA maintains that
sponsors must meet the conditions for
approval set for in § 500.84, including
the default approach of a 1 in 1 million
lifetime risk to the test animal.

II. Legal Authority

This rule, if finalized, would amend
part 500, subpart E in a manner
consistent with the Agency’s current
understanding and application of these
provisions. FDA was given authority in
21 U.S.C. 348, 360b, and 379e to
establish methods of examination to
determine that no residue of a food
additive, new animal drug, or color
additive of carcinogenic concern would
be found in any edible portion of
animals after slaughter or in any food
yielded by or derived from living
animals. Furthermore, FDA has the
authority to take the actions proposed in
this rule under various statutory
provisions. These provisions include 21
U.S.C. 321, 331, 348, 360b, 371, and
379e.

III. Environmental Impact

The Agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IV. Analysis of Economic Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
Agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select

regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this proposed rule
is not a significant regulatory action as
defined by the Executive order.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the proposed rule
would not impose any direct or indirect
costs on industry or government
through the changes to the definitions of
S, and S, and to §500.84(c), but rather
would clarify these definitions to enable
FDA to consider using alternative
procedures to satisfy the DES Proviso
without requiring the development of a
second, alternative, set of terminology,
the Agency proposes to certify that the
final rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $135 million, using the
most current (2009) Implicit Price
Deflator for the Gross Domestic Product.
FDA does not expect this proposed rule
to result in any 1-year expenditure that
would meet or exceed this amount.

V. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the Agency tentatively
concludes that the proposed rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VI. Paperwork Reduction Act of 1995

This proposed rule refers to
previously approved collections of

information found in FDA regulations.
These collections of information are
subject to review by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). The collections of
information in § 500.84 have been
approved under OMB Control No. 0910—
0032.

VIIL. Request for Comments

FDA requests comments to the
proposed revisions to the definitions of
Sm and S, currently found in § 500.82(b)
and to the proposed conforming changes
to §500.84(c). Specifically, the Agency
requests that comments focus on the
proposal to emphasize “no significant
increase in the risk of cancer to the
human consumer,” rather than the more
specific “1 in 1 million risk of cancer to
the test animals” approach currently
found in the definitions of Sy, and S..

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VIIIL. Proposed Effective Date
The Agency is proposing that any
final rule that may issue based upon this

proposed rule become effective upon
publication in the Federal Register.

List of Subjects in 21 CFR Part 500

Animal drugs, Animal feeds, Cancer,
Labeling, Packaging and containers,
Polychlorinated biphenyls (PCB’s).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 500 be amended as follows:

PART 500—GENERAL

1. The authority citation for 21 CFR
part 500 is revised to read as follows:

Authority: 21 U.S.C. 321, 331, 342, 343,
348, 351, 352, 353, 360b, 371, 379e.

2. Revise the definitions of “S,,” and
“So” in paragraph (b) of § 500.82 to read
as follows:

§500.82 Definitions.
* * * * *

(b) L

S,» means the concentration of a
residue of carcinogenic concern in a
specific edible tissue corresponding to
no significant increase in the risk of



Federal Register/Vol.

75, No. 243 /Monday, December 20,

2010 /Proposed Rules 79323

cancer to the human consumer. For the
purpose of § 500.84(c)(1), FDA will
assume that this S, will correspond to
the concentration of residue in a
specific edible tissue that corresponds
to a maximum lifetime risk of cancer in
the test animals of 1 in 1 million.

S, means the concentration of a
residue of carcinogenic concern in the
total human diet that represents no
significant increase in the risk of cancer
to the human consumer. For the
purpose of § 500.84(c)(1), FDA will
assume that this S, will correspond to
the concentration of test compound in
the total diet of test animals that
corresponds to a maximum lifetime risk
of cancer in the test animals of 1 in 1
million.

* * * * *

3. Revise the introductory text of

paragraph (c) of § 500.84 to read as
follows:

§500.84 Conditions for approval of the
sponsored compound.
* * * * *

(c) For each sponsored compound that
FDA decides should be regulated as a
carcinogen, FDA will either analyze the
data from the bioassays using a
statistical extrapolation procedure as
outlined in paragraph (c)(1) of this
section or evaluate an alternate
procedure proposed by the sponsor as
provided in § 500.90. In either case,
paragraphs (c)(2) and (c)(3) of this
section apply.

* * * * *

Dated: December 15, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-31887 Filed 12—17-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 63
RIN 2900-AN73

Health Care for Homeless Veterans
Program

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish regulations for contracting
with community-based treatment
facilities in the Health Care for
Homeless Veterans (HCHV) program of
the Department of Veterans Affairs (VA).
It would formalize VA’s policies and
procedures in connection with this
program, which is designed to assist
certain homeless veterans in obtaining

treatment from non-VA community-
based providers. It would also clarify
that veterans with substance use
disorders may qualify for the program.
DATES: Comments on the proposed rule,
including comments on the information
collection provisions, must be received
on or before February 18, 2011.
ADDRESSES: Written comments may be
submitted through hittp://
www.Regulations.gov; by mail or hand
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to 202—-273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN73, Health Care for Homeless
Veterans Program.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p-m., Monday through Friday (except
holidays). Please call (202) 461-4902
(this is not a toll-free number) for an
appointment. In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Robert Hallett, Healthcare for Homeless
Veterans Manager, c/o Bedford VA
Medical Center, 200 Springs Road, Bldg.
12, Bedford, MA 01730; (781) 687-3187
(this is not a toll free number).
SUPPLEMENTARY INFORMATION: The
HCHYV program is authorized by 38
U.S.C. 2031, under which VA may
provide outreach as well as “care,
treatment, and rehabilitative services
(directly or by contract in community-
based treatment facilities, including
halfway houses)” to “veterans suffering
from serious mental illness, including
veterans who are homeless.” One of
VA’s national priorities is a renewed
effort to end homelessness for veterans.
For this reason, we are proposing to
establish regulations that are consistent
with the current administration of this
program.

The primary mission of the HCHV
program is to use outreach efforts to
contact and engage veterans who are
homeless and suffering from serious
mental illness or a substance use
disorder. Many of the veterans for
whom the HCHV program is designed
have not previously used VA medical
services or been enrolled in the VA
health care system.

Through the HCHV program, VA
identifies homeless veterans with
serious mental illness and/or substance
use disorder, usually through medical

intervention, and offers community-
based care to those whose conditions
are determined, clinically, to be
managed sufficiently that the
individuals can participate in such care.
We have assisted homeless veterans
with substance use disorders through
this program because, based on our
practical understanding and experience,
the vast majority of homeless veterans
have substance use disorders. Treating
substance use as a mental disorder is
consistent with the generally accepted
“disease model” of alcoholism and drug
addiction treatment, as well as the
modern use of medical intervention to
treat the condition. We believe that if a
substance use disorder is a contributing
cause of homelessness, then that
disorder is serious; therefore, it is
consistent to include such veterans in a
program designed for “veterans suffering
from serious mental illness, including
veterans who are homeless.” 38 U.S.C.
2031(a).

Veterans who are identified and who
choose to participate in this form of care
as part of their treatment plan are then
referred by VA to an appropriate non-
VA community-based provider. In some
cases, VA will continue to actively
medically manage the veteran’s
condition, while in other cases a VA
clinician may determine that a veteran
can be sufficiently managed through
utilization of non-medical resources,
such as 12-step programs.

To provide the community-based
care, VA contracts, via the HCHV
program, with non-VA community-
based providers, such as halfway
houses, to provide to these veterans
housing and mental health and/or
substance use disorder treatment. VA
provides per diem payments to these
non-VA community-based providers for
the services provided to veterans.
Service provision within these contracts
is typically short-term, because during
their stay veteran-participants are
connected with other resources
designed to provide longer-term
housing. These contracts, and the per
diem payment, are governed by the
Federal Acquisition Regulations, and
the VA supplements thereto contained
in the Veterans Affairs Acquisition
Regulations at chapter 8 of title 48, CFR.
These are the rules that specifically
govern requirements exclusive to VA
contracting actions.

We propose to establish a new 38 CFR
part 63 for the HCHV program because
the program is unique and the proposed
rule would not apply to therapeutic
housing or other VA programs designed
to end homelessness. The primary
purposes of this rulemaking are to
establish eligibility criteria for veterans
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and set forth the parameters for
selection of non-VA community-based
providers. In addition, the proposed
rule would clarify that HCHV contract
residential treatment may be provided
to homeless veterans with substance use
disorders, which, as discussed above,
are serious mental disorders when they
cause or contribute to homelessness.
Finally, we note that the proposed rule
would be consistent with VA’s overall,
renewed efforts to end homelessness for
our Nation’s veterans.

After a general description of the
purpose and scope of the HCHV
program in proposed § 63.1, we would
set forth in §63.2 a few definitions
applicable to these regulations.

We would define a “clinician” as a
physician, physician assistant, nurse
practitioner, psychiatrist, psychologist,
or other independent licensed
practitioner. This is consistent with the
common understanding of the term and
with the definition set forth in 38 CFR
70.2.

We would define “homeless”
consistent with 38 U.S.C. 2002(1),
which defines a “homeless veteran” as
“a veteran who is homeless (as that term
is defined in section 103(a) of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11302(a)).” Under 42
U.S.C. 11302(a), “homeless” means “(1)
an individual who lacks a fixed, regular,
and adequate nighttime residence; and
(2) an individual who has a primary
nighttime residence that is (A) A
supervised publicly or privately
operated shelter designed to provide
temporary living accommodations
(including welfare hotels, congregate
shelters, and transitional housing for the
mentally ill); (B) an institution that
provides a temporary residence for
individuals intended to be
institutionalized; or (C) a public or
private place not designed for, or
ordinarily used as, a regular sleeping
accommodation for human beings.” We
interpret section 2002(1) to mean
Congress intended that, for purposes of
VA benefits for homeless veterans, we
would define “homeless” consistent
with the homeless assistance statutes
administered by the Department of
Health and Human Services, to include
any future amendment of the definition
of “homeless” in section 11302(a). We
therefore propose to define “homeless”
by cross-referencing section 11302(a).

In order to be eligible for the HCHV
program, a veteran must have a serious
mental illness and/or a substance use
disorder. This is a clinical
determination made in the veteran’s
medical record. The condition must also
be a cause, or potential cause, of the
veteran’s homelessness. We propose to

define “serious mental illness” and
“substance use disorder” as diagnosed
illnesses that actually or potentially
contribute to a veteran’s homelessness.
By requiring a connection between a
clinical diagnosis and homelessness, we
intend to address only those disorders
that cause or contribute to a veteran’s
homelessness. This is consistent with
the overall purpose of 38 U.S.C. 2031,
and the focus of the HCHV program on
eradicating the causes of homelessness.

We would define “non-VA
community-based provider” as “a
facility in a community that provides
temporary, short-term housing
(generally up to 6 months) for the
homeless, as well as services such as
rehabilitation services, community
outreach, and basic mental-health
services.” This definition will cover the
types of facilities that cater to the
population served by the HCHV
program. Persons who need long-term
housing, or who are homeless but do not
require services, are not targeted by this
program. This definition is consistent
with the use of this term in existing
HCHYV contracts.

We would define “participant” as “an
eligible veteran under § 63.3 for whom
VA is paying per diem to a non-VA
community-based provider.” This
definition is logical because the term
refers to veterans who are participating
in the program. It is also consistent with
the use of this term in existing HCHV
contracts.

Under § 63.3(a), we would premise
eligibility for per diem payments on the
non-VA community-based provider’s
servicing of a veteran who is homeless,
eligible for VA medical care, and has a
serious mental illness or substance use
disorder that is being clinically
managed. A finding by a VA clinician
that a veteran’s condition is clinically
managed generally represents the
determination that the condition is in a
sufficiently stable and managed state to
allow participation in the program. We
would generally require that the veteran
be enrolled in the VA health care
system, but would not so require if the
veteran is eligible for VA health care
under 38 CFR 17.36 regarding care
provided to veterans enrolled in the VA
health care system or § 17.37 regarding
care provided to veterans who are not
enrolled in the system. Requiring that
the veteran’s mental illness or substance
use disorder be clinically managed is
also consistent with the goals of the
HCHYV Program, as well as 38 U.S.C.
2031, because non-VA community-
based providers are generally not
equipped to deal with veterans who
have acute, unstable, or untreated
mental health issues. Generally, such

veterans who are identified through
HCHYV outreach services should be
treated or stabilized at facilities that
emphasize medical treatment.

In §63.3(b), we would establish
certain preferences. Because per diem
funds are not unlimited, we need to
ensure that these funds are used first to
assist those veterans who we believe can
benefit the most from the HCHV
program. We would give first preference
to veterans who are new to the VA
health care system as a result of VA
outreach, or who were referred by
community outreach programs, because
the HCHV program was established to
help get these hard-to-reach populations
actively involved in the VA health care
system.

Proposed § 63.3(c) clarifies that
determinations of eligibility and priority
are made by VA and not by non-VA
community-based providers.

In § 63.10, we would describe our
method of selecting non-VA
community-based providers. Under
proposed paragraph (a), we would
accept applications from facilities that
“provide temporary residential
assistance for homeless persons with
serious mental illness, and/or substance
use disorders, and who can provide the
specific services and meet the standards
identified in § 63.15 and elsewhere in
this part.” This statement conforms to
the basic definition of a non-VA
community-based provider that we
propose in § 63.2.

In § 63.10(b), we would establish that
the general principles governing the
award of VA contracts apply to the
award of HCHV program contracts.
Contracts awarded through the HCHV
program are between VA and non-VA
community-based providers for short
periods of time, and usually do not
involve large amounts of money. In this
regard, these contracts are similar to
contracts for outpatient services made
under 38 CFR 17.81 and 17.82. Hence,
paragraph (b) is similar to the contract
requirements established in those
sections. We also note that, under
§63.15(a), the safety requirements
applicable to non-VA community-based
providers would be identical to those
required under §17.81.

Paragraph (c) would establish the
national standards for certain contract
terms, but would allow for local,
contract-specific rates and contract-
lengths. The per diem rate, under
paragraph (c)(1), would be established
in individual contracts, but would have
to be “based on local community needs,
standards, and practices.” This would
allow local VA staff to seek competitive
contracts, and to provide per diem at a
rate comparable to what the facility
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would expect to receive from a private
entity.

Paragraph (c)(2) would prescribe
similar provisions regarding the length
of time for which VA may pay per diem
based on a specific veteran. We would
provide that contracts should generally
not authorize the payment of per diem
for a single veteran for a period of longer
than 6 months; however, this term will
ultimately be subject to the needs of
veterans in a specific community.
Paragraph (c)(2) would simply attempt
to provide guidance in this regard.

In § 63.15, we propose to establish the
duties of, and standards applicable to,
non-VA community-based providers.
These standards would also be set forth
in specific contracts. Under the Federal
Acquisition Regulations we have
authority to require non-VA
community-based providers to meet
specified standards. These duties and
standards are consistent with current
practice in the HCHV program, and are
generally standard industry practice for
the types of non-VA community-based
providers that would be affected by this
rulemaking. Thus, most providers
seeking per diem contracts would
already meet these standards.
Adherence to these standards is
necessary to protect the health, safety,
and rehabilitation of this vulnerable
population of veterans.

Because group activities and social
and community interaction have been
shown to be invaluable in the
rehabilitation of those suffering from
serious mental illnesses or substance
use disorders, we would require that the
programs of non-VA community-based
providers include structured group
activities in § 63.15(b)(1), an
environment conducive to social
interaction in §63.15(c)(2), and a
program which includes community
involvement in § 63.15(c)(6).

Because most veterans who qualify for
this program will lack their own means
of transportation, proposed § 63.15(c)(5)
states that a facility in an area offering
either public transportation or nearby
employment that requires no transit will
receive preference over facilities in
more remote locations.

In order to ensure that the standards
outlined in §63.15 are adhered to,
paragraph (e) would provide for
inspections, without prior notice, of
facilities to receive the per-diem
payment both prior to the contract
period and during performance. Any
failure to meet the standards in § 63.15
must be remedied to the satisfaction of
the inspector before a contract may be
awarded or renewed.

Paperwork Reduction Act

This proposed rule includes a
provision, § 63.15(e)(3), which
constitutes a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521) that requires
approval by the Office of Management
and Budget (OMB). Accordingly, under
section 3507(d) of the Act, VA has
submitted a copy of this rulemaking to
OMB for review. OMB assigns a control
number for each collection of
information it approves. Except for
emergency approvals under 44 U.S.C.
3507(j), VA may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. If OMB does not approve the
collection of information as requested,
VA will immediately remove the
provision containing a collection of
information or take such other action as
is directed by OMB.

Comments on the collection of
information contained in this proposed
rule should be submitted to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies sent by mail or hand
delivery to: Director, Office of
Regulation Policy and Management
(02REG), Department of Veterans
Affairs, 810 Vermont Ave., NW., Room
1068, Washington, DC 20420; fax to
(202) 273-9026; or through http://
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AN73, Health
Care for Homeless Veterans Program.”

OMB is required to make a decision
concerning the collection of information
contained in this proposed rule between
30 and 60 days after publication of this
document in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment on
the proposed rule.

VA considers comments by the public
on proposed collections of information
in—

e Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of VA, including whether the
information will have practical utility;

¢ Evaluating the accuracy of VA’s
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used;

¢ Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

The proposed amendments to title 38,
CFR chapter I contain a collection of
information under the Paperwork
Reduction Act for which we are
requesting approval by OMB. This
collection of information is described
immediately following this paragraph.

Title: HCHV program.

Summary of collection of information:
The proposed rule at §63.15(e)(3)
requires the facility to keep, and provide
to VA facility inspectors, documentary
evidence sufficient to verify that the
facility meets the applicable standards
of part 63.

Description of the need for
information and proposed use of
information: This information is needed
for VA to evaluate the facilities and
programs of non-VA community-based
providers and determine whether the
requirements of this part are met.

Description of likely respondents:
Non-VA community-based providers.

Estimated number of respondents per
year: Approximately 300 non-VA
community-based providers, as,
historically, each VA Medical Center
awards two contracts per year.

Estimated frequency of responses per
year: 1.

Estimated total annual reporting and
recordkeeping burden: For non-VA
community-based providers, 150 hours.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
OMB unless OMB waives such a review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities; (2) create
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a serious inconsistency or otherwise
interfere with an action planned or
taken by another agency; (3) materially
alter the budgetary impact of
entitlements, grants, user fees or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency, economic,
legal, and policy implications of this
proposed rule have been examined and
it has been determined to not be a
significant regulatory action under
Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed regulatory amendment
would not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601-
612. This proposed amendment would
not cause a significant economic impact
on health care providers, suppliers, or
similar entities since only a small
portion of the business of affected
entities concerns VA beneficiaries.
Therefore, pursuant to 5 U.S.C. 605(b),
this proposed amendment is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before issuing any
proposed rule that may result in an
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
(adjusted annually for inflation) in any
given year. This proposed rule would
have no such effect on State, local, and
Tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance
Program

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are:
64.007, Blind Rehabilitation Centers;
64.009, Veterans Medical Care Benefits;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of

the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on December 10, 2010, for
publication.

List of Subjects in 38 CFR Part 63

Administrative practice and
procedure, Day care, Disability benefits,
Government contracts, Health care,
Homeless, Housing, Individuals with
disabilities, Low and moderate income
housing, Public assistance programs,
Public housing, Relocation assistance,
Reporting and recordkeeping
requirements, Veterans.

Dated: December 14, 2010.
Robert C. McFetridge,
Director, Regulation Policy and Management,

Office of the General Counsel, Department
of Veterans Affairs.

For the reasons stated in the
preamble, VA proposes to amend 38
CFR chapter I to add a new part 63 to
read as follows:

PART 63—HEALTH CARE FOR
HOMELESS VETERANS (HCHV)
PROGRAM

Sec.

63.1 Purpose and scope.

63.2 Definitions.

63.3 Eligible veterans.

63.10 Selection of non-VA community-
based providers.

63.15 Duties of, and standards applicable
to, non-VA community-based providers.

Authority: 38 U.S.C. 501, 2031, and as
noted in specific sections.

§63.1 Purpose and scope.

This part implements the Health Care
for Homeless Veterans (HCHV) Program.
This program provides per diem
payments to non-VA community-based
facilities that provide housing, as well
as care, treatment and/or rehabilitative
services, to homeless veterans who are
seriously mentally ill or have a
substance use disorder.

(Authority: 38 U.S.C. 501, 2031(a)(2))

§63.2 Definitions.

For the purposes of this part:

Clinician means a physician,
physician assistant, nurse practitioner,
psychiatrist, psychologist, or other
independent licensed practitioner.

Homeless has the meaning given that
term in section 103 of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11302(a)).

Non-VA community-based provider
means a facility in a community that
provides temporary, short-term housing
(generally up to 6 months) for the
homeless, as well as services such as
rehabilitation services, community

outreach, and basic mental-health
services.

Participant means an eligible veteran
under § 63.3 for whom VA is paying per
diem to a non-VA community-based
provider.

Serious mental illness means
diagnosed mental illness that actually or
potentially contributes to a veteran’s
homelessness.

Substance use disorder means
alcoholism or addiction to a drug that
actually or potentially contributes to a
veteran’s homelessness.

(Authority: 501, 2002, 2031)

§63.3 Eligible veterans.

(a) Eligibility. In order to serve as the
basis for a per diem payment through
the HCHV program, a veteran served by
the non-VA community-based provider
must be:

(1) Homeless;

(2) Enrolled in the VA health care
system, or eligible for VA health care
under 38 CFR 17.36 or 17.37; and

(3) Have a serious mental illness and/
or substance use disorder,

(i) That has been diagnosed by a VA
clinician,

(ii) Is “clinically managed” as
determined by a VA clinician (clinical
management of a condition may be
achieved through non-medical
intervention such as participation in a
12-step program), and

(iii) Impacts the veteran’s ability for
self-care and/or management of
financial affairs as determined by a VA
caseworker (i.e., a clinician, social
worker, or addiction specialist).

(b) Priority veterans. In allocating
HCHYV program resources, VA will give
priority to veterans, in the following
order, who:

(1) Are new to the VA health care
system as a result of VA outreach
efforts, and to those referred to VA by
community agencies that primarily
serve the homeless population, such as
shelters, homeless day centers, and soup
kitchens.

(2) Have service-connected
disabilities.

(3) All other veterans.

(c) VA will refer a veteran to a non-
VA community-based provider after VA
determines the veteran’s eligibility and
priority.

(Authority: 501, 2031)

§63.10 Selection of non-VA community-
based providers.

(a) Who can apply. VA may award per
diem contracts to non-VA community-
based providers who provide temporary
residential assistance for homeless
persons with serious mental illness,
and/or substance use disorders, and
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who can provide the specific services
and meet the standards identified in
§63.15 and elsewhere in this part.

(b) Awarding contracts. Contracts for
services authorized under this section
will be awarded in accordance with
applicable VA and Federal procurement
procedures in 48 CFR chapter 8. Such
contracts will be awarded only after the
quality, effectiveness and safety of the
applicant’s program and facilities have
been ascertained to VA’s satisfaction,
and then only to applicants determined
by VA to meet the requirements of this
part.

(c) Per diem rates and duration of
contract periods.

(1) Per diem rates are to be negotiated
as a contract term between VA and the
non-VA community-based provider;
however, the negotiated rate must be
based on local community needs,
standards, and practices.

(2) Contracts with non-VA
community-based providers will
establish the length of time for which
VA may pay per diem based on an
individual veteran; however, VA will
not authorize the payment of per diem
for an individual veteran for a period of
more than 6 months absent
extraordinary circumstances.

(Authority: 38 U.S.C. 501, 2031)

§63.15 Duties of, and standards
applicable to, non-VA community-based
providers.

A non-VA community-based provider
must meet all of the standards and
provide the appropriate services
identified in this section, as well as any
additional requirements set forth in a
specific contract.

(a) Facility safety requirements. The
facility must meet all applicable safety
requirements set forth in 38 CFR
17.81(a).

(b) Treatment plans and therapeutic/
rehabilitative services. Individualized
treatment plans are to be developed
through a joint effort of the veteran,
non-VA community-based provider staff
and VA clinical staff. Therapeutic and
rehabilitative services must be provided
by the non-VA community-based
provider as described in the treatment
plan. In some cases, VA may
complement the non-VA community-
based provider’s program with added
treatment services such as participation
in VA outpatient programs. Services
provided by the non-VA community-
based provider generally should
include, as appropriate:

(1) Structured group activities such as
group therapy, social skills training self-
help group meetings or peer counseling.

(2) Professional counseling, including
counseling on self care skills, adaptive

coping skills and, as appropriate,
vocational rehabilitation counseling, in
collaboration with VA programs and
community resources.

(c) Quality of life, room and board.

(1) The non-VA community-based
provider must provide residential room
and board in an environment that
promotes a lifestyle free of substance
abuse.

(2) The environment must be
conducive to social interaction,
supportive of recovery models and the
fullest development of the resident’s
rehabilitative potential.

(3) Residents must be assisted in
maintaining an acceptable level of
personal hygiene and grooming.

(4) Residential programs must provide
laundry facilities.

(5) VA will give preference to
facilities located close to public
transportation and/or areas that provide
employment.

(6) The program must promote
community interaction, as demonstrated
by the nature of scheduled activities or
by information about resident
involvement with community activities,
volunteers, and local consumer services.

(7) Adequate meals must be provided
in a setting that encourages social
interaction; nutritious snacks between
meals and before bedtime must be
available.

(d) Staffing. The non-VA community-
based provider must employ sufficient
professional staff and other personnel to
carry out the policies and procedures of
the program. There will be at a
minimum, an employee on duty on the
premises, or residing at the program and
available for emergencies, 24 hours a
day, 7 days a week. Staff interaction
with residents should convey an
attitude of genuine concern and caring.

(e) Inspections. (1) VA must be
permitted to conduct an initial
inspection prior to the award of the
contract and follow-up inspections of
the non-VA community-based
provider’s facility and records. At
inspections, the non-VA community-
based provider must make available the
documentation described in paragraph
(e)(3) of this section.

(2) If problems are identified as a
result of an inspection, VA will
establish a plan of correction and
schedule a follow-up inspection to
ensure that the problems are corrected.
Contracts will not be awarded or
renewed until noted deficiencies have
been eliminated to the satisfaction of the
inspector.

(3) Non-VA community-based
providers must keep sufficient
documentation to support a finding that
they comply with this section, including

accurate records of participants’ lengths
of stay, and these records must be made
available at all VA inspections.

(4) Inspections under this section may
be conducted without prior notice.

(f) Rights of veteran participants. The
non-VA community-based provider
must comply with all applicable
patients’ rights provisions set forth in 38
CFR 17.33.

(g) Services and supplies. VA per
diem payments under this part will
include the services specified in the
contract and any other services or
supplies normally provided without
extra charge to other participants in the
non-VA community-based provider’s
program.

(Authority: 38 U.S.C. 501, 2031)

(The Office of Management and Budget has
approved the information collection
requirement in this section under control
number 2900-0091.)

[FR Doc. 2010-31780 Filed 12—17-10; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0909; FRL-9240-9]
Finding of Substantial Inadequacy of

Implementation Plan; Call for Utah
State Implementation Plan Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of the
comment period.

SUMMARY: EPA is extending the
comment period for a document
published on November 19, 2010 (75 FR
70888). In the November 19, 2010
document, EPA proposed a finding that
the Utah State Implementation Plan
(SIP) is substantially inadequate to
attain or maintain the national ambient
air quality standards (NAAQS) or to
otherwise comply with the requirements
of the Clean Air Act (CAA), based on
Utah’s rule R307—-107, which exempts
emissions during unavoidable
breakdowns from compliance with
emission limitations. At the request of
several commentors, EPA is extending
the comment period through January 3,
2011.
DATES: Comments must be received on
or before January 3, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2010-0909, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.
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e E-mail: russ.tim@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop St., Denver,
Colorado 80202-1129.

e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8, Mail
Code 8P-AR, 1595 Wynkoop St.,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

¢ For additional information on
submitting comments, see the November
19, 2010 (75 FR 70888) proposed rule.
FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air Program, Mail Code 8P-AR,
Environmental Protection Agency
(EPA), Region 8, 1595 Wynkoop St.,
Denver, Colorado 80202-1129, phone
(303) 3126479, or e-mail
russ.tim@epa.gov.

Dated: December 13, 2010.

Judith Wong,

Acting Regional Administrator, Region 8.
[FR Doc. 2010-31892 Filed 12-17-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262
[EPA-HQ-RCRA-2003-0012; FRL-9240-6]

Technical Corrections to the Standards
Applicable to Generators of Hazardous
Waste; Alternative Requirements for
Hazardous Waste Determination and
Accumulation of Unwanted Material at
Laboratories Owned by Colleges and
Universities and Other Eligible
Academic Entities Formally Affiliated
With Colleges and Universities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing six
technical corrections to an alternative
set of hazardous waste generator
requirements known as the “Academic
Laboratories rule” or “Subpart K” which
is applicable to laboratories owned by
eligible academic entities. These
changes correct errors published in the
Academic Laboratories Final rule,
including omissions and redundancies,
as well as remove an obsolete reference

to the Performance Track program
which has been terminated. These
technical corrections will improve the
clarity of the Academic Laboratories
rule.

DATES: Written comments must be
received by January 19, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
RCRA-2003-0012 by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rera-docket@epa.gov.

e Fax:202-566—9794.

e Mail: RCRA Docket, Environmental
Protection Agency, Mailcode: 28221T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Hand Delivery: EPA West Building,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC 20460. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-2003-0012.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information

about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/dockets.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the RCRA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the RCRA Docket is (202)
566—-0270.

FOR FURTHER INFORMATION CONTACT:
Kristin Fitzgerald, Office of Resource
Conservation and Recovery, (5304P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; (703) 308—8286;
Fitzgerald.Kristin@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Why is EPA issuing this proposed
rule?

EPA is proposing six technical
corrections that clarify the Academic
Laboratories rule. In the “Rules and
Regulations” section of today’s Federal
Register, EPA is making these technical
corrections as a Direct Final rule
without a prior Proposed rule because
we view this as a noncontroversial
action and anticipate no adverse
comment. We have explained our
reasons for this action in the preamble
to the Direct Final rule. If we receive no
adverse comment on any of the
individual changes we are promulgating
today, we will not take further action on
this Proposed rule. If, however, we
receive such comment, we will publish
a timely withdrawal in the Federal
Register to notify the public that those
technical corrections of the Direct Final
rule for which the Agency received
adverse comment will not take effect,
and the reason for such withdrawal. We
do not intend to institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information, please see the information
provided in the ADDRESSES section of
this document.
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II. Does this action apply to me?

This rule proposes to amend subpart
K of 40 CFR part 262. Entities
potentially affected by this action are

any of the following which generate
hazardous waste in laboratories: (1)
Colleges and universities; (2) non-profit
research institutes that are either owned
by or have a formal written affiliation

agreement with a college or university;
and (3) teaching hospitals that are either
owned by or have a formal written
affiliation agreement with a college or
university.

NAICS CODES OF ENTITIES POTENTIALLY AFFECTED BY THIS PROPOSED RULE

NAICS codes

Description of NAICS code

Colleges and Universities:
6112, 61121, 611210
6113, 61131, 611310 ...
6115, 61151
611519
61161, 611610

Teaching Hospitals:
54194, 541940
622
6221, 62211, 622110
6222, 62221, 622210 ...
6223, 62231, 622310

Non-profit Research Institutes:
5417, 54171, 541710

54172, 541720

Junior Colleges.

Colleges, Universities, and Professional Schools.
Technical and Trade Schools.

Other Technical and Trade Schools.

Fine Arts Schools.

Veterinary Services (Animal Hospitals).

Hospitals.

General Medical and Surgical Hospitals.

Psychiatric and Substance Abuse Hospitals.

Specialty (except Psychiatric and Substance Abuse) Hospitals.

Research and Development in the Physical, Engineering, and Life
Sciences.
Research and Development in the Social Sciences and Humanities.

III. Statutory and Executive Order
Reviews

For a complete discussion of all the
administrative requirements applicable
to this action, see the Direct Final rule
in the “Rules and Regulations” section of
this Federal Register.

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, small entity is defined as: (1) A
small business as defined by the Small
Business Administrations’ regulations at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impact of today’s Proposed Rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This action does not create any

new regulatory requirements, but rather
makes technical corrections to subpart K
of the hazardous waste generator
regulations. Although this Proposed rule
will not have a significant economic
impact on a substantial number of small
entities, EPA nonetheless has tried to
reduce the impact of this Proposed rule
on small entities.

List of Subjects in 40 CFR Part 262

Environmental protection, Exports,
Hazardous materials transportation,
Hazardous waste, Imports, Labeling,
Packaging and containers, Reporting
and recordkeeping requirements.

Dated: December 13, 2010.

Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 2010-31744 Filed 12-17-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—463), notice

is hereby given of the following meeting
of the Negotiated Rulemaking
Committee on Designation of Medically
Underserved Populations and Health
Professional Shortage Areas.

DATES: Meetings will be held on January
18, 2011, 9:30 a.m. to 6 p.m.; January 19,
2011, 9 a.m. to 6 p.m.; and January 20,
2011, 9 am. to 12 p.m.

ADDRESSES: Meetings will be held at the
Radisson Hotel Reagan National Airport,
2020 Jefferson Davis Highway,
Arlington, Virginia 22202, (703) 920-
8600.

FOR FURTHER INFORMATION CONTACT: For
more information, please contact Nicole
Patterson, Office of Shortage
Designation, Bureau of Health
Professions, Health Resources and
Services Administration, Room 9A-18,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone
(301) 443-9027, E-mail:
npatterson@hrsa.gov or visit http://
www.hrsa.gov/advisorycommittees/
shortage/.

SUPPLEMENTARY INFORMATION:

Status: The meeting will be open to
the public.

Purpose: The purpose of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas is to establish a
comprehensive methodology and
criteria for Designation of Medically
Underserved Populations and Primary
Care Health Professional Shortage
Areas, using a Negotiated Rulemaking
(NR) process. It is hoped that use of the
NR process will yield a consensus
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among technical experts and
stakeholders on a new rule, which will
then be published as an Interim Final
Rule in accordance with Section 5602 of
Public Law 111-148, the Patient
Protection and Affordable Care Act of
2010.

Agenda: The meeting will be held on
Tuesday, January 18, Wednesday,
January 19 and Thursday, January 20. It
will include a discussion of the various
components of a possible methodology
for identifying areas of shortage and
underservice, based on the
recommendations of the Committee in
the previous meeting. The Thursday
meeting will also include development
of the agenda for the next meeting, as
well as an opportunity for public
comment.

Requests from the public to make oral
comments or to provide written
comments to the Committee should be
sent to Nicole Patterson at the contact
address above at least 10 days prior to
the meeting. The meetings will be open
to the public as indicated above, with
attendance limited to space available.
Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should
notify the Contact Person listed above at
least 10 days prior to the meeting.
Members of the public will have the
opportunity to provide comments
during the meeting on Thursday
morning.

Dated: December 14, 2010.

Robert Hendricks,

Director, Division of Policy and Information
Coordination.

[FR Doc. 2010-31908 Filed 12-17-10; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—463), notice
is hereby given of the following meeting
of the Negotiated Rulemaking
Committee on Designation of Medically
Underserved Populations and Health
Professional Shortage Areas.

DATES: Meetings will be held on
February 16, 2011, 9:30 a.m. to 6 p.m.;
February 17, 2011, 9 a.m. to 6 p.m.; and
February 18, 2011, 9 a.m. to 12 p.m.
ADDRESSES: Meetings will be held at the
Legacy Hotel and Meeting Centre, 1775
Rockville Pike, Rockville, Maryland
20852, (301) 881-2300.

FOR FURTHER INFORMATION CONTACT: For
more information, please contact Nicole
Patterson, Office of Shortage
Designation, Bureau of Health
Professions, Health Resources and
Services Administration, Room 9A-18,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone
(301) 443-9027, E-mail:
npatterson@hrsa.gov or visit http://
www.hrsa.gov/advisorycommittees/
shortage/.

SUPPLEMENTARY INFORMATION:

Status: The meeting will be open to
the public.

Purpose: The purpose of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas is to establish a
comprehensive methodology and
criteria for Designation of Medically
Underserved Populations and Primary
Care Health Professional Shortage
Areas, using a Negotiated Rulemaking
(NR) process. It is hoped that use of the
NR process will yield a consensus
among technical experts and
stakeholders on a new rule, which will
then be published as an Interim Final
Rule in accordance with Section 5602 of
Public Law 111-148, the Patient
Protection and Affordable Care Act of
2010.

Agenda: The meeting will be held on
Wednesday, February 16, Thursday,
February 17 and Friday, February 18. It
will include a discussion of the various
components of a possible methodology
for identifying areas of shortage and
underservice, based on the
recommendations of the Committee in
the previous meeting. The Friday
meeting will also include development
of the agenda for the next meeting, as
well as an opportunity for public
comment.

Requests from the public to make oral
comments or to provide written
comments to the Committee should be
sent to Nicole Patterson at the contact
address above at least 10 days prior to
the meeting. The meetings will be open
to the public as indicated above, with
attendance limited to space available.
Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should
notify the Contact Person listed above at

least 10 days prior to the meeting.

Members of the public will have the

opportunity to provide comments

during the meeting on Friday morning.
Dated: December 14, 2010.

Robert Hendricks,

Director, Division of Policy and Information
Coordination.

[FR Doc. 2010-31911 Filed 12-17-10; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 100413185-0213-01]
RIN 0648-AY84

Groundfish Fisheries of the Exclusive
Economic Zone Off Alaska; American
Fisheries Act; Recordkeeping and
Reporting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This action would amend the
regulations implementing the American
Fisheries Act that require cooperatives
participating in the directed fishery for
pollock in the Bering Sea to prepare and
submit preliminary annual reports to
the North Pacific Regional Fishery
Management Council. The Council
determined that the requirement for a
preliminary annual report is no longer
necessary. However, this proposed
action would retain the requirement for
the cooperatives to submit a single
annual report to the Council. This
action is intended to promote the goals
and objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and other
applicable laws.

DATES: Comments must be received no
later than January 4, 2011.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by RIN 0648—
AY84, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Fax:907-586-7557, Attn: Ellen
Sebastian.
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e Mail: P.O. Box 21668, Juneau, AK
99802.

e Hand Delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

No comments will be posted for
public viewing until after the comment
period has closed. All comments
received are a part of the public record
and will generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Electronic copies of this rule, the
Regulatory Impact Review (RIR), and the
categorical exclusion memorandum may
be obtained from the Alaska Region Web
site at http://alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to NMFS Alaska,
Sustainable Fisheries Division, e-mailed
to OIRA_Submission@omb.eop.gov, or
faxed to 202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the U.S. groundfish fisheries in
the Exclusive Economic Zone of the
Bering Sea and Aleutian Islands
Management Area under the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP). The North
Pacific Fishery Management Council
(Council) prepared the FMP under the
Magnuson-Stevens Act. Regulations
implementing the FMP appear at
subpart F of 50 CFR part 679. General
regulations that pertain to U.S. fisheries
appear at subpart H of 50 CFR part 600.

Background

In October 1998, Congress enacted the
American Fisheries Act (AFA), 16
U.S.C. 1851 note, which “rationalized”
the Bering Sea pollock fishery by
identifying the vessels and processors
eligible to participate in the fishery and
allocating pollock among those eligible
participants. The AFA allocates 10
percent of the Bering Sea pollock total
allowable catch to the Western Alaska
Community Development Quota (CDQ)

Program. After subtracting the CDQ
Program allocation, and an amount set
aside for the catch of pollock in other
Bering Sea fisheries, the AFA allocates
the remaining available pollock quota
(the “directed fishing allowance”)
among the AFA inshore sector (50
percent), the AFA catcher/processor
sector (40 percent), and the AFA
mothership sector (10 percent).

The AFA allowed for development of
pollock fishing cooperatives in the non-
CDQ sectors. Thirteen cooperatives were
developed as a result of the AFA: Ten
inshore catcher vessel cooperatives, two
offshore catcher/processor cooperatives,
and one mothership cooperative. The
cooperatives further subdivide each
cooperative’s pollock allocation among
vessel owners in the cooperative
through private contractual agreements.
The cooperatives manage these
allocations to optimize their harvest and
to ensure that individual vessels and
companies do not harvest more than
their agreed upon share of pollock. The
cooperatives also enforce contract
provisions and participate in an
intercooperative agreement to reduce
salmon bycatch by the directed pollock
fishery.

The regulations establishing the AFA
cooperative reporting requirements were
first published in December 30, 2002 (67
FR 79692). These regulations require
that each cooperative prepare
preliminary and final annual reports
describing the cooperative’s harvest of
pollock, prohibited species, and non-
pollock groundfish, including species
for which NMFS establishes annual
sideboards that limit incidental catch by
AFA participants. The purpose of the
annual reports is, “to assist the Council
and NMFS in meeting the requirements
of section 210(a)(1) of the AFA, which
requires that NMFS make that
information available to the public in a
manner that NMFS and the Council
decide is appropriate.” 67 FR 79692.
Another purpose of the cooperatives’
AFA cooperative annual report is to
provide the Council information upon
which it can make decisions on
cooperative allocations and sideboard
protection measures.

Currently, all AFA cooperatives must
submit both preliminary and final
annual written reports on directed
pollock fishing activity to the Council.
The preliminary report is due on
December 1, one month after the pollock
fishery’s closure on November 1, while
the final report is due on April 1 of the
following year. The two reports result
from the Council’s recognition that one
month following the fishery’s closure
may not be enough time for the AFA
cooperative representatives to compile

all of the required information for the
annual report. Requiring cooperatives to
file a second report also allowed
cooperatives to update catch and
bycatch data after the end of the year.

In August 2010, NMFS changed the
deadline for submission of the final
AFA cooperative annual report from
February 1 to April 1. (75 FR 53026)
This new date allows the AFA
cooperative report to arrive about the
same time as the annual Chinook
Salmon Prohibited Species Catch (PSC)
Incentive Plan Agreement (IPA) and
Non-chinook Salmon Inter-Cooperative
Agreement (ICA) reports, which
describe salmon PSC in the Bering Sea
pollock fisheries.

In recent years, the Council has found
that the preliminary AFA cooperative
report is not necessary to develop
recommendations on final groundfish
specifications or on cooperative
allocations and sideboard protection
measures. The Council instead uses the
stock assessment reports provided by
the Gouncil’s Groundfish BSAI Plan
Team, and the total allowable catch
(TAC) recommendations provided at the
December Council meeting to develop
these recommendations.

The Stock Assessment and Fishery
Evaluation (SAFE) reports for the
groundfish fisheries managed by the
Council are compiled by the respective
Plan Teams from chapters contributed
by scientists at the NMFS Alaska
Fisheries Science Center and the State
of Alaska Department of Fish and Game.
These SAFE reports include separate
stock assessment and fishery evaluation
sections. The stock assessment section
includes recommended acceptable
biological catch (ABC) levels for each
stock and stock complex managed under
the FMP. For purposes of determining
TAGs, the data provided in these reports
is a sufficient substitute for that which
is provided by the preliminary reports
on the pollock fishery from the
cooperatives. The Council considers the
ABC recommendations, together with
social and economic factors, in
determining TACs and other
management strategies for the fisheries.

Therefore, at its June 2010 meeting,
the Council determined that, combined
with the SAFE Report and TAC
recommendations, a single annual
report from each AFA cooperative,
renamed the “annual AFA cooperative
report,” will provide sufficient
information to the Council, the industry
and the public about the directed
fisheries for pollock in the Bering Sea.
If this proposed rule is enacted, the
cooperatives will be required to submit
one report containing the same
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information previously contained in two
reports.

Each AFA cooperative annual report
would be required to provide the
following information:

e How the cooperative allocated
pollock, other groundfish species, and
prohibited species catch among the
vessels in the cooperative;

e The catch and discard of these
species by area for each vessel in the
cooperative;

e How the cooperative monitored
fishing by its members; and

¢ A description of any actions taken
by the cooperative to penalize any
vessel that exceeded the allocations
made to the vessel by the cooperative.

This action does not result in a
substantial change in the reporting
requirements. Some decrease in
miscellaneous costs might occur due to
postage cost differences. It is also
possible that the burden would decrease
due to planning and writing of one
report instead of two reports, one
revising the other.

Classification

Pursuant to Section 304(b)(1)(A) of
the Magnuson-Stevens Act, the NMFS
Assistant Administrator for Fisheries
has determined that this proposed rule
is consistent with the FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The basis of this certification is as
follows.

The purpose of this proposed
regulatory change is to remove a
preliminary reporting requirement for
pollock fishery cooperatives. These
preliminary fishery reports are no longer
necessary, and NMFS can obtain the
same information from other reports and
from a single annual report from the
regulated cooperatives. The proposed
action will not increase any of the costs,
which are small (see below), imposed by
the current regulations, and is instead
likely to reduce them.

Specifically, the impact of this action
will be twofold: (1) Cooperatives will
not be required to submit a preliminary
report, as well as a final report, thereby
reducing their preparation and filing
costs; and (2) the Council will realize
reduced administrative costs, since it
will no longer have to receive and
process a preliminary report as well as

a final report. As noted above, if this
rule is promulgated, entities will no
longer be required to produce a
preliminary report. The elimination of
this requirement will impose no costs
on any entity that previously produced
these reports; rather, it will reduce their
costs. Thus, this action has a net benefit
to directly regulated entities.

There are thirteen entities that, under
the current regulations, must file reports
with NMFS. These entities are fishing
cooperatives that developed as a result
of the AFA: Ten inshore catcher vessel
cooperatives, one cooperative for
catcher vessels delivering to catcher/
processors, two offshore cooperatives
for catcher/processors, and one for
catcher vessels delivering to
motherships. Under the Small Business
Administration’s (SBA) regulations
implementing the RFA, a small fishing
business is defined as an entity that
receives annual revenues of no more
than $4 million. All of the fishing
cooperatives currently subject to this
rule have annual revenues of greater
than $4 million, and therefore none of
these cooperatives is a small entity as
defined by SBA.

Moreover, this rule, if implemented,
will reduce the costs to all entities
affected by the rule. NMFS estimates
that thirteen AFA cooperative reports
are submitted per year. Each of these is
required to submit an annual report.
The total time required for a firm to
prepare and file both its preliminary
and final reports is estimated to be
12 hours for each respondent. Thus, at
$75/hour, the total estimated cost for
submitting both reports currently is
$900. This action would permit some
reduction in these costs, because the
estimated burden for the annual report
is 8 hours for a total estimated cost of
$600. The estimated total savings would
be $300, a rough estimate of the likely
upper bound cost savings. The Council
is estimated to incur $275 in costs for
processing these preliminary reports.
There would be some cost savings here,
as well. Further analysis of the
economic impact is found in the RIR,
available at ADDRESSES above. The RIR
describes the potential size,
distribution, and magnitude of the
economic impacts that this action may
have on affected entities.

Based upon the above analysis, the
proposed rule would not impose
economic impacts on any of the affected
entities. Accordingly, an initial
regulatory flexibility analysis is not
required, and none has been prepared.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA), and which have been approved
by the Office for Management and
Budget (OMB) under OMB Control
Number 0648-0401. Notwithstanding
any other provision of the law, no
person is required to respond to, and no
person shall be subject to penalty for
failure to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB control number.

Public reporting burden per response
is estimated to average 8 hours for an
AFA preliminary annual report and 4
hours for an AFA final annual report.
The AFA preliminary annual report
would be removed with this action and
the AFA final annual report would be
renamed the AFA cooperative annual
report, which is estimated to average 8
hours per response.

These estimates of public reporting
burden include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection-of-information.

Send comments regarding this burden
estimate or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES); e-mail to
OIRA_Submission@omb.eop.gov or fax
to 202-395-7285.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: December 15, 2010.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub L. 108—447.

2.In §679.61, revise (f) introductory
text, paragraph (f)(1), and paragraph
(f)(2) introductory text to read as
follows:

§679.61 Formation and operation of
fishery cooperatives.
* * * * *

(f) Any fishery cooperative governed
by this section must submit an annual
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written report on fishing activity to the (1) What is the submission deadline? (2) What information must be
North Pacific Fishery Management The cooperative must submit the annual included? The annual report must
Council, 605 West 4th Avenue, Suite report by April 1 of each year. Annual contain, at a minimum:

306, Anchorage, AK 99501. The Council reports must be postmarked or received *  *  * %

will make copies of each report

by the submission deadline. [FR Doc. 2010-31918 Filed 12-17-10; 8:45 am]
available to the public upon request.

BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Madera County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Madera County Resource
Advisory Committee will be meeting in
North Fork, California on January 19th
and January 26th 2011, and if necessary
on February 2nd 2011. The purpose of
these meetings will be to approve
submitted proposals for funding as
authorized under the Secure Rural
Schools and Community Self-
Determination Act of 2000 (Pub. L.
110-343) for expenditure of Payments to
States Madera County Title II funds. The
Madera County Resource Advisory
Committee met on October 20th and on
November 17th. The purposes of those
meetings were to make decisions on
how to accept and review project
proposals for the next funding cycle.
DATES: The meetings will be held on
January 19th and January 26th 2011,
and if necessary on February 2nd, 2011,
from 6:30 p.m. to 8:30 p.m. in North
Fork, CA.

ADDRESSES: The meetings will be held at
the Bass Lake Ranger District, 57003
Road 225, North Fork, California 93643.
Send written comments to Julie Roberts,
Madera County Resource Advisory
Committee Coordinator, c/o Sierra
National Forest, Bass Lake Ranger
District, at the above address, or
electronically to jaroberts@fs.fed.us.
FOR FURTHER INFORMATION CONTACT: Julie
Roberts, Madera County Resource
Advisory Committee Coordinator,

(559) 877—2218 ext. 3159.
SUPPLEMENTARY INFORMATION: The
meetings are open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring Payments to States Madera

County Title II project matters to the
attention of the Committee may file
written statements with the Committee
staff before or after the meetings.

Dated: December 10, 2010.
Dave Martin,
District Ranger.
[FR Doc. 2010-31659 Filed 12-17-10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
USDA Forest Service

Notice of Meeting; Siskiyou Resource
Advisory Committee Meetings to
Resume in January

SUMMARY: The Siskiyou County
Resource Advisory Committee (RAC)
will hold its first meeting in 2011 on
January 17th.

DATES: The meeting will be held on
January 17th, 2011 and will begin at

4 p.m.

ADDRESSES: The meeting will be held at
the Klamath National Forest
Supervisor’s Office, Conference Room,
1312 Fairlane Road, Yreka, CA.

FOR FURTHER INFORMATION CONTACT:
Kerry Greene, Committee Coordinator,
USDA, Klamath National Forest,
Supervisor’s Office, 1312 Fairlane Road,
Yreka, CA 96097. (530) 841-4484; E-
MAIL kggreene@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
agenda includes project updates and
financial status, and presentation and
review of new project proposals to be
considered by the RAC. The meeting is
open to the public. Opportunity for
public comment will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: December 10, 2010.
Kelly Russell,
Deputy Forest Supervisor.
[FR Doc. 2010-31897 Filed 12-17-10; 8:45 am]
BILLING CODE 3410-11-P

ARCTIC RESEARCH COMMISSION

Meeting Notice

Notice is hereby given that the U.S.
Arctic Research Commission will hold
its 95th meeting in Anchorage, AK, on
January 21, 2011. The business session,
open to the public, will convene at
9 a.m.

The Agenda items include:

(1) Call to order and approval of the
agenda.

(2) Approval of the minutes from the
94th meeting.

(3) Commissioners and staff reports.

(4) Discussion and presentations
concerning Arctic research activities.

The focus of the meeting will be
reports and updates on programs and
research projects affecting the Arctic.

If you plan to attend this meeting,
please notify us via the contact
information below. Any person
planning to attend who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters,
must inform the Commission of those
needs in advance of the meeting.

Contact Person for Further
Information: John Farrell, Executive
Director, U.S. Arctic Research
Commission, 703—525—-0111 or TDD
703-306-0090.

John Farrell,
Executive Director.

[FR Doc. 2010-31779 Filed 12-17-10; 8:45 am]
BILLING CODE 7555-01-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration (ITA).

Title: Commercial Service—Strategic
User Satisfaction Surveys.

Form Number(s): ITA-4157P.

OMB Control Number: 0625—-0262.

Type of Request: Regular submission.

Burden Hours: 375.

Number of Respondents: 1,500.

Average Hours per Response: 15
minutes.

Needs and Uses: The U.S.
Commercial Service (CS) is mandated
by Congress to help U.S. businesses,
particularly small and medium-sized
companies, export their products and
services to global markets. Additionally,
the CS plays a leading role in achieving
the President’s National Export
Initiative and doubling exports within
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five years. To achieve its mission, the
CS provides U.S. businesses with a
range of export assistance services and
resources including export counseling
from one of our domestic Export
Assistance Genters, educational
webinars and seminars, an export-
focused Web site (http://
www.export.gov), a trade-related help
line (1-800-USA-TRAD(E)),
international industry research,
international business partner match-
making services and basic due diligence
services on potential international
partners.

The CS relies on client feedback to
guide the development of services to
meet clients’ needs and to improve the
effectiveness of its export assistance
services. The CS uses the two collection
instruments (“U.S. Commercial Service
Perception and Awareness Survey” and
the “U.S. Commercial Service Customer
Satisfaction Survey”) to: (1) Assess our
marketing and promotional activities;
and (2) measure clients’ overall
satisfaction with the full array of
services and experiences they have had
with the CS on an annual basis.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Wendy L.
Liberante, Phone (202) 395-3647.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Wendy Liberante, OMB Desk
Officer, via the Internet at
Wendy L. Liberante@omb.eop.gov, or
FAX number (202) 395-5167.

Dated: December 14, 2010.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-31831 Filed 12—17-10; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of

information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Vessel Monitoring System
Requirement in the Pacific Coast
Groundfish Fishery.

OMB Control Number: 0648—0573.

Form Number(s): NA.

Type of Request: Regular submission
(extension of a current information
collection).

Number of Respondents: 1,500.

Average Hours per Response:
Installation/activation reports and
exemption reports, 5 minutes;
declaration reports, 4 minutes.

Burden Hours: 2,114.

Needs and Uses: This request is for a
renewal of a currently approved
information collection.

NOAA has established large-scale
depth-based management areas, referred
to as Groundfish Conservation Areas
(GCAs), where groundfish fishing is
prohibited or restricted. These areas
were specifically designed to reduce the
catch of species while allowing healthy
fisheries to continue in areas and with
gears where little incidental catch of
overfished species is likely to occur.
Because NOAA needs methods to
effectively enforce area restrictions,
certain commercial fishing vessels are
required to install and use a vessel
monitoring system (VMS) that
automatically sends hourly position
reports. Exemptions from the reporting
requirement are available for inactive
vessels or vessels fishing outside the
monitored area. The vessels are also
required to declare what gear will be
used.

Affected Public: Business or other for-
profit organizations.

Frequency: Every four years and on
occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA Submission@omb.eop.gov.

Dated: December 14, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-31832 Filed 12—17-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 70-2010]

Foreign-Trade Zone 158—Vicksburg/
Jackson, Mi, Application for Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Greater Mississippi
Foreign-Trade Zone, Inc. (grantee of
FTZ 158), requesting authority to
expand FTZ 158-Site 8 in Senatobia,
Mississippi. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a-81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on December
14, 2010.

FTZ 158 was established by the Board
on April 11, 1989 (Board Order 430, 54
FR 15480, 4/18/89), and expanded on
October 23, 1994 (Board Order 707, 59
FR 54885, 11/2/94), and on March 8,
2005 (Board Order 1378, 70 FR 13449,
3/21/05). The zone currently consists of
17 sites (8,645 acres total): Site 1 (353
acres)—Emmitte W. Haining Industrial
Center, Warren County; Site 2 (2,242
acres)—within the Jackson International
Airport complex, Jackson; Site 3 (1,286
acres)—Ceres Research and Industrial
Interplex on I-20, Warren County; Site
4 (230 acres)—Vicksburg Airport
Industrial Park, Vicksburg; Site 5 (544
acres)—Greater Jackson Industrial
Center on I-55, south of Jackson in
Hinds County; Site 6 (559 acres)—
Hawkins Field Industrial Park, south of
[-220/U.S. 49 Interchange, Jackson; Site
7 (350 acres)—Northwest Industrial
Park, one mile north of I-220/U.S. 49
Interchange, north of Jackson in Hinds
County; Site 8 (39 acres)—within the
Senatobia Industrial Park, located at the
intersection of Shands Bottom Road and
Scott Street Extension, adjacent to
Interstate Highway 55, Senatobia; Site 9
(64 acres, 3 parcels)—within the
Greenville Industrial Park at 1265
Wasson Drive (17 acres), at 1945 N.
Theobald Street (20 acres) and at 1795
N. Theobald Street (26 acres),
Greenville; Site 10 (989 acres, sunset 3/
31/2012)—within the 1,479-acre Airport
Industrial Park, located adjacent to the
Tupelo Regional Airport, Tupelo; Site
11 (277 acres, sunset 3/31/2012)—
within the 403-acre South Green
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Industrial complex located adjacent to
U.S. Highway 45 and the Kansas City
Southern Railroad and South Green
Street, Tupelo; Site 12 (5 acres, sunset
3/31/2012)—within the 36-acre South
Green Extend Industrial Complex
located along South Green Street
immediately west of South Gloster
Street (MS 145), Tupelo; Site 13 (56
acres, sunset 3/31/2012)—within the
164-acre Tupelo Industrial Center
located at the intersection of Eason
Boulevard and the Burlington Northern
Railroad, Tupelo; Site 14 (128 acres,
sunset 3/31/2012)—within the 990-acre
Burlington Northern Industrial Park
located along the Burlington Northern
Railroad and U.S. Highway 78 (I-22)
and MS Highway 178 interchange, City
of Tupelo/Lee County; Site 15 (699
acres, sunset 3/31/2012)—within the
1,315-acre Harry A. Martin North Lee
Industrial Complex located at the
intersection of U.S. Highway 45 and
Pratts Road, City of Baldwyn/Lee
County; Site 16 (284 acres, sunset 3/31/
2012)—within the 429-acre Turner
Industrial Park located at the U.S.
Highway 45 and MS Highway 145
interchange adjacent and south of the
City of Saltillo; and, Site 17 (540 acres,
sunset 3/31/2012)—within the 1,066-
acre Tupelo Lee Industrial Park South
located at the U.S. Highway 45 and
Brewer Road interchange south of the
City of Verona.

The applicant is requesting authority
to expand existing Site 8 to include an
additional 345 acres within the
Senatobia Industrial Park (new site
total—384 acres). The expanded site
will provide warehousing and
distribution services to area businesses.
No specific manufacturing authority is
being requested at this time. Such
requests would be made to the Board on
a case-by-case basis.

In accordance with the Board’s
regulations, Camille Evans of the FTZ
Staff is designated examiner to evaluate
and analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is February 18, 2011.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to March 7,
2011.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,

U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact
Camille Evans at
Camille.Evans@trade.gov or (202) 482—
2350.

Dated: December 14, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-31877 Filed 12—17-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-825]

Polyethylene Terephthalate Film, Sheet
and Strip From India: Extension of
Time Limit for Preliminary Results of
Countervailing Duty New Shipper
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: December 20,
2010.

FOR FURTHER INFORMATION CONTACT: Elfi
Blum, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-0197.

Background

On March 2, 2010, the Department of
Commerce (the Department) initiated a
new shipper review under the
countervailing duty order on
polyethylene terephthalate film, sheet
and strip from India for the period
January 1, 2009, through December 31,
2009. See Polyethylene Terephthalate
Film, Sheet and Strip from India:
Initiation of Antidumping Duty and
Countervailing Duty New Shipper
Reviews, 75 FR 10758 (March 9, 2010).
This new shipper review covers one
producer and exporter of the subject
merchandise to the United States: SRF
Limited.

On August 27, 2010, the Department
published a notice of extension for the
preliminary results of this new shipper
review until November 22, 2010. See
Polyethylene Terephthalate Film, Sheet
and Strip From India: Extension of Time
Limit for Preliminary Results of
Countervailing Duty New Shipper
Review, 75 FR 52717 (August 27, 2010).
On November 12, 2010, the Department

published a notice in the Federal
Register to further extend the deadline
for the preliminary results to December
14, 2010. See Polyethylene
Terephthalate Film, Sheet, and Strip
From India: Extension of Time Limit for
Preliminary Results of Countervailing
Duty New Shipper Review, 75 FR 69400
(November 12, 2010).

Extension of Time Limit for the
Preliminary Results

Section 751(a)(2)(B)(iv) of the Tariff
Act of 1930, as amended (the Act), and
section 351.214(i)(1) of the Department’s
regulations require the Department to
issue the preliminary results of a new
shipper review within 180 days after the
date on which the review was initiated,
and the final results of the review
within 90 days after the date on which
the preliminary results were issued.
However, if the Department concludes
that a new shipper review is
extraordinarily complicated, section
751(a)(2)(B)(iv) of the Act and section
351.214(i)(2) of the Department’s
regulations allow the Department to
extend the 180-day period to 300 days,
and to extend the 90-day period to 150
days. In its August 27 and November 12,
2010, Federal Register publications the
Department determined that this new
shipper review is extraordinarily
complicated because of issues
pertaining to the bona fides of this new
shipper and to certain programs not
previously examined and evaluated
under this order. Because this is an
extraordinarily complicated new
shipper review, we need further time to
analyze fully the subsidy programs
under review.

Therefore, the Department is further
extending the deadline for completion
of the preliminary results of this new
shipper review by an additional 7 days.
Accordingly, the deadline for the
completion of these preliminary results
is now no later than December 21, 2010.

This notice is issued and published
pursuant to sections 751(a)(2)(B)(iv) and
777(i)(1) of the Act.

Dated: December 14, 2010.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2010-31883 Filed 12-17-10; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative and New-Shipper
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 16, 2010, the
Department of Commerce published the
preliminary results of the administrative
and new-shipper reviews of the
antidumping duty order on freshwater
crawfish tail meat from the People’s
Republic of China (PRC). The reviews
cover five exporters. The period of
review is September 1, 2008, through
August 31, 2009.

Based on our analysis of the
comments received, we have made
changes in the margin calculations for
all companies. Therefore, the final
results differ from the preliminary
results. The final weighted-average
dumping margins for the reviewed firms
are listed below in the section entitled
“Final Results of the Reviews.”

DATES: Effective Date: December 20,
2010.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladimirov or Minoo Hatten,
AD/CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0665 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:
Background

On June 16, 2010, the Department of
Commerce (the Department) published
Freshwater Crawfish Tail Meat From the
People’s Republic of China: Preliminary
Results of Antidumping Duty
Administrative and New-Shipper
Reviews, 75 FR 34100 (June 16, 2010)
(Preliminary Results), in the Federal
Register. The administrative review
covers Xiping Opeck Food Co., Ltd.
(Xiping Opeck), Shanghai Ocean Flavor
International Trading Co., Ltd.
(Shanghai Ocean Flavor), China
Kingdom (Beijing) Import & Export Co.,
Ltd. (China Kingdom), and Xuzhou
Jinjiang Foodstuffs Co., Ltd. (Jinjiang).
The new-shipper review covers Nanjing
Gemsen International Co., Ltd. (Nanjing
Gemsen). We invited interested parties
to comment on the Preliminary Results.

On June 22, 2010, the Department
placed export and wage-rate data on the
record for comment following the recent
decision in Dorbest Limited et. al. v.
United States, 604 F.3d 1363 (CAFC
2010) (Dorbest IV), issued by the United
States Court of Appeals for the Federal
Circuit (CAFC) on May 14, 2010,
regarding the Department’s wage-rate
methodology. On July 2, 2010, and July
15, 2010, Jinjiang submitted certain
factual information with respect to the
valuation of surrogate values (SVs). On
July 3, 2010, Xiping Opeck, Shanghai
Ocean Flavor, China Kingdom, and
Nanjing Gemsen submitted additional
factual information.

We received case briefs from Xiping
Opeck, Shanghai Ocean Flavor, China
Kingdom, Nanjing Gemsen, Jinjiang, and
the petitioner, the Crawfish Processors
Alliance. We received a rebuttal brief
from the petitioner. Interested parties
submitted comments regarding the June
22, 2010, wage-rate data in their case
and rebuttal briefs. No interested party
requested a hearing.

On July 16 and August 4, 2010, we
placed additional information on the
record concerning the valuation of wage
rates and invited parties to comment.
On August 11, 2010, the petitioner
provided comments. On October 5,
2010, we placed on the record industry-
specific labor-wage data and the wage-
rate calculations and invited interested
parties to comment. We did not receive
any timely comments on the additional
information.

On October 13, 2010, we extended the
time limit for completion of the final
results of these reviews from October
14, 2010, to December 13, 2010. See
Freshwater Crawfish Tail Meat From the
People’s Republic of China: Extension of
the Final Results of Antidumping Duty
Administrative and New-Shipper
Reviews, 75 FR 64249 (October 19,
2010).

The Department has conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The product covered by the
antidumping duty order is freshwater
crawfish tail meat, in all its forms
(whether washed or with fat on,
whether purged or un-purged), grades,
and sizes; whether frozen, fresh, or
chilled; and regardless of how it is
packed, preserved, or prepared.
Excluded from the scope of the order are
live crawfish and other whole crawfish,
whether boiled, frozen, fresh, or chilled.
Also excluded are saltwater crawfish of
any type, and parts thereof.

Freshwater crawfish tail meat is
currently classifiable in the Harmonized
Tariff Schedule of the United States
(HTSUS) under item numbers
1605.40.10.10 and 1605.40.10.90, which
are the HTSUS numbers for prepared
foodstuffs, indicating peeled crawfish
tail meat and other, as introduced by
U.S. Customs and Border Protection
(CBP) in 2000, and HTSUS numbers
0306.19.00.10 and 0306.29.00.00, which
are reserved for fish and crustaceans in
general. The HTSUS subheadings are
provided for convenience and customs
purposes only. The written description
of the scope of the order is dispositive.

Surrogate Country

In the Preliminary Results, we treated
the PRC as a non-market-economy
(NME) country and, therefore, we
calculated normal value in accordance
with section 773(c) of the Act. Also, we
stated that we selected India? as the
appropriate surrogate country to use in
these reviews because it is a significant
producer of merchandise comparable to
subject merchandise and it is at a level
of economic development comparable to
the PRC, pursuant to section 773(c)(4) of
the Act. See Preliminary Results, 75 FR
at 34102. No interested party
commented on our designation of the
PRC as an NME country or the selection
of India as the primary surrogate
country. Therefore, for the final results
of reviews, we have continued to treat
the PRC as an NME country and have
used the same primary surrogate
country, India.

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and, thus,
should be assigned a single
antidumping duty deposit rate. It is the
Department’s policy to assign all
exporters of merchandise subject to
review in an NME country this single
rate unless an exporter can demonstrate
that it is sufficiently independent so as
to be entitled to a separate rate.

In the Preliminary Results, we found
that Xiping Opeck, Shanghai Ocean
Flavor, China Kingdom, Jinjiang, and
Nanjing Gemsen demonstrated their
eligibility for separate-rate status. See
Preliminary Results, 75 FR at 34102—

1We have selected India as the primary surrogate
country in which to value all inputs with the
exception of live crawfish, the primary input, and
the by-product, crawfish scrap shell. See
Preliminary Results, 75 FR at 34102, for a
discussion regarding the valuation of live crawfish
and the selection of Indonesia as the secondary
surrogate country.
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34103. We received no comments from
interested parties regarding the separate-
rate status of these companies.
Therefore, in these final results of
reviews, we continue to find that the
evidence placed on the record of these
reviews by Xiping Opeck, Shanghai
Ocean Flavor, China Kingdom, Jinjiang,
and Nanjing Gemsen demonstrates an
absence of government control, both in
law and in fact, with respect to these
companies’ exports of the subject
merchandise. Thus, we have determined
that Xiping Opeck, Shanghai Ocean
Flavor, China Kingdom, Jinjiang, and
Nanjing Gemsen are eligible to receive

a separate rate.

Analysis of Comments Received

The issues raised in the case briefs in
these reviews are addressed in the
“Issues and Decision Memorandum”
(Decision Memo) from Christian Marsh,
Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations, to Ronald K. Lorentzen,
Deputy Assistant Secretary for Import
Administration, dated concurrently
with and hereby adopted by this notice.
A list of the issues which the parties
have raised and to which we have
responded is in the Decision Memo and
attached to this notice as an Appendix.
The Decision Memo, which is a public
document, is on file in the CRU of the
main Department of Commerce
building, Room 7046, and is accessible
on the Web at http://ia.ita.doc.gov/frn/
index.html. The paper copy and
electronic version of the Decision Memo
are identical in content.

Changes Since the Preliminary Results

We have revised the wage-rate
methodology and the surrogate value for
cold storage applicable to finished
merchandise. For further details see the
Decision Memo at Comments 1 and 2,
respectively; see also Memorandum to
the File entitled “Fresh Crawfish Tail
Meat from the People’s Republic of
China: Surrogate-Factor Valuations for
the Final Results,” dated concurrently
with this notice (Final SV Memo).
Because of the changes identified above,
the antidumping duty margin
calculations for all reviewed companies
have changed since publication of the
Preliminary Results.

Wage-Rate Methodology

On May 14, 2010, the CAFC found in
Dorbest IV, 604 F.3d at 1366, that the
“{regression-based} method for
calculating wage rates {as stipulated by
19 CFR 351.408(c)(3)} uses data not
permitted by {the statutory
requirements laid out in section 773 of
the Act (i.e.,, 19 U.S.C. 1677b(c))}* * *.”

The Department is continuing to
evaluate options for determining labor
values in light of the recent CAFC
decision. For these final results,
however, we have calculated an hourly
wage rate to use in valuing the
respondents’ reported labor input by
averaging industry-specific earnings
and/or wages in countries that are
economically comparable to the PRC
and that are significant producers of
comparable merchandise.

For the final results of these reviews,
we are valuing labor using a simple-
average industry-specific wage rate
using earnings or wage data reported
under Chapter 5B by the International
Labor Organization (ILO). To achieve an
industry-specific labor value, we relied
on industry-specific labor data from the
countries we determined to be both
economically comparable to the PRC
and significant producers of comparable
merchandise. A full description of the
industry-specific wage-rate calculation
methodology is provided in the
memorandum to the file entitled
“Freshwater Crawfish Tail Meat from
the People’s Republic of China:
Industry-Specific Wage-Rate Selection,”
dated October 5, 2010 (Wage-
Calculation Memo). See Final SV Memo
as well. The Department calculated a
simple-average industry-specific wage
rate of $1.38 for these final results.
Specifically, for these reviews, the
Department has calculated the wage rate
using a simple average of the data
provided to the ILO under Sub-
Classification 15 of the ISIC-Revision 3
standard by countries determined to be
both economically comparable to the
PRC and significant producers of
comparable merchandise. We find the
two-digit description under ISIC—
Revision 3 (“Manufacture of food
products and beverages”) to be the best
available wage-rate SV on the record
because it is specific and derived from
industries that produce merchandise
comparable to the subject merchandise.
Consequently, we averaged the ILO
industry-specific wage-rate data or
earnings data available from the
following countries found to be
economically comparable to the PRC
and which are significant producers of
comparable merchandise: Ecuador,
Egypt, Indonesia, Jordan, Peru,
Philippines, Thailand, and Ukraine. For
further information on the calculation of
the wage rate, see Wage-Calculation
Memo. For the full discussion
pertaining to this issue, see the Decision
Memo at Comment 1.

Final Results of the Reviews

As aresult of the administrative
review, we determine that the following

percentage weighted-average dumping
margins exist for the period September
1, 2008, through August 31, 2009:

Margin
Company (perc%nt)

Xiping Opeck Food Co., Ltd. ...... 9.39
Shanghai Ocean Flavor Inter-

national Trading Co., Ltd. ....... 41.92
China Kingdom (Beijing) Import

& Export Co., Ltd. ...cccuveeenee. 18.87
Xuzhou Jinjiang Foodstuffs Co.,

Ltd. e 5.39

As a result of the new-shipper review,
we determine that a weighted-average
dumping margin of 12.37 percent exists
for merchandise produced by Henan
Baoshu Aquatic Products Co., Ltd.
(Henan Baoshu), and exported by
Nanjing Gemsen International Co., Ltd.,
for the period September 1, 2008,
through August 31, 2009.2

Assessment

In accordance with 19 CFR
351.212(b)(1), we have calculated
importer-specific (or customer-specific)
assessment rates for merchandise
subject to these reviews.

For these final results, we divided the
total dumping margins (calculated as
the difference between normal value
and export price) for each of the
respondents’ importers or customers by
the total number of kilograms the
exporter sold to that importer or
customer. We will direct CBP to assess
the resulting per-kilogram dollar
amount against each kilogram of
merchandise in each of that importer’s/
customer’s entries during the review
period.

We intend to issue assessment
instructions to CBP 15 days after the
date of publication of these final results
of reviews.

Cash-Deposit Requirements

The following cash-deposit
requirements will be effective upon
publication of these final results of these
reviews for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date as provided by
section 751(a)(2)(C) of the Act: (1) For
subject merchandise exported by Xiping
Opeck, Shanghai Ocean Flavor, China
Kingdom, and Jinjiang and for subject
merchandise produced by Henan
Baoshu and exported by Nanjing
Gemsen, the cash-deposit rate will be

2 As we stated in the Preliminary Results, 75 FR
at 34101, we determined that the sales of subject
merchandise produced by Henan Baoshu and
exported to the United States by Nanjing Gemsen
during the period of review constitute bona-fide
transactions subject to the new-shipper review.
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the rate established in these final results
of reviews, as listed above; 3 (2) for
previously reviewed or investigated
companies not listed above that have
separate rates, the cash-deposit rate will
continue to be the company-specific rate
published for the most recent period;

(3) for all other PRC exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash-deposit rate will be PRC-wide
rate of 223.01 percent; (4) for all non-
PRC exporters of subject merchandise
the cash-deposit rate will be the rate
applicable to the PRC entity that
supplied that exporter. These deposit
requirements shall remain in effect until
further notice.

Notifications

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
notification of the destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a sanctionable
violation.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i) of the Act.

Dated: December 13, 2010.

Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Appendix

1. Valuation of Labor.

2. Valuation of Cold Storage.

3. Valuation of Live Crawfish.

4. Filing of New Factual Information.

[FR Doc. 2010-31882 Filed 12—17-10; 8:45 am]
BILLING CODE 3510-DS-P

3For subject merchandise exported by Nanjing
Gemsen but not produced by Henan Baoshu, the
cash-deposit rate will be the PRC-wide rate.

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Scope Rulings

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: December 20,
2010.

SUMMARY: The Department of Commerce
(“Department”) hereby publishes a list of
scope rulings completed between April
1, 2010, and June 30, 2010. In
conjunction with this list, the
Department is also publishing a list of
requests for scope rulings and
anticircumvention determinations
pending as of June 30, 2010. We intend
to publish future lists after the close of
the next calendar quarter.

FOR FURTHER INFORMATION CONTACT: Julia
Hancock, AD/CVD Operations, China/
NME Group, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: 202—
482-1394.

SUPPLEMENTARY INFORMATION:

Background

The Department’s regulations provide
that the Secretary will publish in the
Federal Register a list of scope rulings
on a quarterly basis. See 19 CFR
351.225(0). Our most recent notification
of scope rulings was published on
August 25, 2010. See Notice of Scope
Rulings, 75 FR 52311 (August 25, 2010).
This current notice covers all scope
rulings and anticircumvention
determinations completed by Import
Administration between April 1, 2010,
and June 30, 2010, inclusive, and it also
lists any scope or anticircumvention
inquiries pending as of June 30, 2010.
As described below, subsequent lists
will follow after the close of each
calendar quarter.

Scope Rulings Completed Between
April 1, 2010, and June 30, 2010:

People’s Republic of China

A-570-502: Iron Construction Castings
From the People’s Republic of China

Requestor: National Diversified Sales;
its grates and frames are outside the
scope of the antidumping duty order;
April 16, 2010.

A-570-891: Hand Trucks From the
People’s Republic of China

Requestor: PelRay International LLC;
its Janitor Cart, Large Dinner Trolleys
(model nos. D—012 and D-012A) and
Small Dinner Trolleys (model nos. D—
013 and D-013A) are outside the scope

of the antidumping duty order; April 12,
2010.

A-570-891: Hand Trucks From the
People’s Republic of China

Requestor: Northern Tool &
Equipment Co.; its high-axle torch cart
(item #164771) is outside the scope of
the antidumping duty order; June 1,
2010.

A-570-899: Artist Canvas From the
People’s Republic of China

Requestor: Wuxi Phoenix Artist
Materials Co., Ltd.; its framed artist
canvas is not within the scope of the
antidumping duty order; May 13, 2010.

A-570-909: Steel Nails From the
People’s Republic of China

Requestor: Itochu Building Products;
its plastic cap steel nails are within the
scope of the antidumping duty order;
May 12, 2010.

A-570-941/C-570-942: Kitchen
Appliance Shelving and Racks From the
People’s Republic of China

Requestor: Custom BioGenic Systems,
Inc.; its inventory control racks are
outside the scope of the antidumping
duty and countervailing orders; April 1,
2010.

A-570-918: Steel Wire Garment Hangers
From the People’s Republic of China

Requestor: Target Corporation; its
chrome-plated accessory hangers are
outside the scope of the antidumping
duty order; May 12, 2010.

Germany

A-428-801: Ball Bearings and Parts
Thereof From Germany

Requestor: Schaeffler Group; its ball
roller bearings are within the scope of
the antidumping duty order; May 11,
2010.

Anticircumvention Determinations
Completed Between April 1, 2010, and
June 30, 2010: None.

Scope Inquiries Terminated Between
April 1, 2010, and June 30, 2010: None.

Anticircumvention Inquiries
Terminated Between April 1, 2010, and
June 30, 2010: None.

Scope Inquiries Pending as of June 30,
2010:

Germany

A-428-801: Ball Bearings and Parts
From Germany

Requestor: Myonic GmbH; whether its
turbocharger spindle units are within
the scope of the antidumping duty
order; requested January 11, 2010;
initiated April 16, 2010.
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People’s Republic of China

A-570-504: Petroleum Wax Candles
From the People’s Republic of China

Requestor: Trade Associates Group,
Ltd.; whether its candles (multiple
designs) are within the scope of the
antidumping duty order; requested June
11, 2009.

A-570-504: Petroleum Wax Candles
From the People’s Republic of China

Requestor: Sourcing International,
LLC; whether its flower candles are
within the scope of the antidumping
duty order; requested June 24, 2009.

A-570-504: Petroleum Wax Candles
From the People’s Republic of China

Requestor: Sourcing International;
whether its candles (multiple designs)
are within the scope of the antidumping
duty order; requested July 28, 2009.

A-570-504: Petroleum Wax Candles
From the People’s Republic of China

Requestor: Sourcing International;
whether its floral bouquet candles are
within the scope of the antidumping
duty order; requested August 25, 2009.

A-570-504: Petroleum Wax Candles
From the People’s Republic of China

Requestor: Candym Enterprises Ltd.;
whether its vegetable candles are within
the scope of the antidumping duty
order; requested November 9, 2009.

A-570-601: Tapered Roller Bearings
From the People’s Republic of China

Requestor: Blackstone OTR LLC and
OTR Wheel Engineering, Inc.; whether
its wheel hub assemblies are within the
scope of the antidumping duty order;
requested March 3, 2010.

A-570-601: Tapered Roller Bearings
From the People’s Republic of China

Requestor: New Trend Engineering
Ltd.; whether certain of its wheel hub
assemblies are within the scope of the
antidumping duty order; requested
March 5, 2010.

A-570-806: Silicon Metal From the
People’s Republic of China

Requestor: Globe Metallurgical Inc.;
whether certain silicon metal exported
by Ferro-Alliages et Mineraux to the
United States from Canada is within the
scope of the antidumping duty order;
requested October 1, 2008.

A-570-827: Cased Pencils From the
People’s Republic of China

Requestor: Inspired Design LLC;
whether its pedestal pets are within the
scope of the antidumping duty order;
requested March 4, 2010.

A-570-864: Pure Magnesium in
Granular Form From the People’s
Republic of China

Requestor: ESM Group Inc.; whether
atomized ingots are within the scope of
the antidumping duty order; requested
April 11, 2006; initiated April 18, 2007;
preliminary ruling issued August 27,
2008.

A-570-868: Folding Metal Tables and
Chairs From the People’s Republic of
China

Requestor: Academy Sports &
Outdoors; whether its bistro sets,
consisting of two chairs and a table, are
outside the scope of the antidumping
duty order; requested January 11, 2010;
initiated March 18, 2010.

A-570-890: Wooden Bedroom Furniture
From the People’s Republic of China

Requestor: Target Corporation;
whether its kid’s accent table is within
the scope of the antidumping duty
order; requested March 18, 2010.

A-570-890: Wooden Bedroom Furniture
From the People’s Republic of China

Requestor: Legacy Classic Furniture;
whether its heritage court bench is
within the scope of the antidumping
duty order; requested June 16, 2010.

A-570-899: Artist Canvas From the
People’s Republic of China

Requestor: Masterpiece Artist Canvas;
whether its scrapbooking canvas is
within the scope of the antidumping
duty order; requested March 20, 2010.

A-570-909: Steel Nails From the
People’s Republic of China

Requestor: Target Corporation;
whether its tool kit is within the scope
of the antidumping duty order;
requested December 11, 2009.

A-570-922/C-570-923: Raw Flexible
Magnets From the People’s Republic of
China

Requestor: InterDesign; whether its
raw flexible magnets are within the
scope of the antidumping duty and
countervailing duty orders; requested
March 26, 2010; initiated May 18, 2010.

A-570-922/C-570-923: Raw Flexible
Magnets From the People’s Republic of
China

Requestor: Medical Action Industries,
Inc.; whether its raw flexible magnets
and a surgical instrument drape are
within the scope of the antidumping
duty and countervailing duty orders;
requested June 14, 2010.

A-570-932: Steel Threaded Rod From
the People’s Republic of China

Requestor: Elgin Fastener Group;
whether its cold headed double
threaded ended bolt is within the scope
of the antidumping duty order;
requested November 4, 2009.

Multiple Countries

A-533-838/C-533-839/A-570-892:
Carbazole Violet Pigment 23 From India
and the People’s Republic of China

Requestor: Nation Ford Chemical Co.,
and Sun Chemical Corp.; whether
finished carbazole violet pigment
exported from Japan is within the scope
of the antidumping duty and
countervailing duty orders; requested
February 23, 2010.

Anticircumvention Rulings Pending
as of June 30, 2010:

A-570-849: Certain Cut-to-Length
Carbon Steel From the People’s
Republic of China

Requestor: ArcelorMittal USA, Inc.;
Nucor Corporation; SSAB N.A.D., Evraz
Claymont Steel and Evraz Oregon Steel
Mills; whether certain cut-to-length
carbon steel plate from the People’s
Republic of China that contains a small
level of boron, involves such a minor
alteration to the merchandise that is so
insignificant that the plate is
circumventing the antidumping duty
order; requested February 17, 2010;
initiated April 16, 2010.

A-570-894: Certain Tissue Paper
Products From the People’s Republic of
China

Requestor: Seaman Paper Company of
Massachusetts, Inc.; whether certain
imports of tissue paper from the
Socialist Republic of Vietnam are
circumventing the antidumping duty
order; requested February 18, 2010;
initiated April 5, 2010.

A-570-928: Uncovered Innerspring
Units From the People’s Republic of
China

Requestor: Leggett & Platt,
Incorporated; whether coils (including
individual coils, coil strips, and other
made-up articles of innersprings units)
and border rods from the People’s
Republic of China, which are assembled
post-importation into innerspring units
in the United States, are circumventing
the antidumping duty order; requested
March 15, 2010.

Interested parties are invited to
comment on the completeness of this
list of pending scope and
anticircumvention inquiries. Any
comments should be submitted to the
Deputy Assistant Secretary for AD/CVD
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Operations, Import Administration,
International Trade Administration,
14th Street and Constitution Avenue,
NW., APO/Dockets Unit, Room 1870,
Washington, DC 20230.

This notice is published in
accordance with 19 CFR 351.225(0).

Dated: November 1, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-31876 Filed 12—17-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Harvest of Pacific
Halibut by Guided Sport Charter
Vessel Anglers off Alaska

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be

submitted on or before February 18,
2011.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Patsy A. Bearden, (907) 586—
7008 or Patsy.Bearden@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for renewal of a
currently approved information
collection.

Pacific halibut is an unusual resource
in that halibut management in both
State and Federal waters is an
international and Federal responsibility
under the North Pacific Halibut Act of
1982. Annual catch quotas are
determined by the International Pacific

Halibut Commission (IPHC), and
Federal responsibility for halibut
management extends to halibut stocks
and fishing activity within State of
Alaska waters. In order to manage
halibut effectively, international and
Federal managers need information on
halibut fishing effort and harvest by all
user groups, including the guided sport
charter sector of the fishery.

In order to minimize the
recordkeeping and reporting burden on
guided charter operations, Federal and
international managers depend on
fishing activity and harvest information
collected by the State of Alaska through
its charter logbook program. Federal
regulations at 50 CFR 300.65 require
charter vessel operators fishing in IPHC
Areas 2C and 3A to comply with the
State of Alaska logbook reporting
requirements.

The State of Alaska Department of
Fish and Game (ADF&G) Division of
Sport Fish initiated a mandatory
logbook program for charter vessels in
1998 requiring annual registration of
sport fishing guides and businesses and
logbook reporting. The logbook and
registration program was intended to
provide information on actual
participation and harvest by individual
charter vessels and businesses in
various regions of the State.

ADF&G issues charter logbooks to
licensed businesses only and also
provides operators with registration
stickers and statistical area maps. A
schedule of logbook due dates is printed
inside the front cover of each logbook.

NMFS and ADF&G coordinated
closely in the development of this
information collection to use the
existing ADF&G logbook to record
information necessary for the
monitoring and enforcement of the
charter vessel angler daily catch limit of
halibut, so that a separate Federal
logbook system would not be necessary.
This approach reduces burden to both
the charter vessel industry and Federal
and State management agencies.

I1. Method of Collection

The logsheets may be placed in an
ADF&G drop box at one of many ports
in Alaska or mailed to ADF&G.

II1. Data

OMB Control Number: 0648—0575.

Form Number: None.

Type of Review: Regular submission
(renewal of a currently approved
collection).

Affected Public: Business or other for-
profit organizations; individual or
households.

Estimated Number of Respondents:
93,090.

Estimated Time Per Response: Charter
Guide to record required information in
logsheet, 4 minutes; Charter Anglers to
verify information and sign logsheet,

1 minute.

Estimated Total Annual Burden
Hours: 3,134.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 14, 2010.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-31833 Filed 12-17-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Nat